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Ms. Jayne Harkins
Attention BCOO-4600
Lower Colorado Region
Bureau of Reclamation ;
PO Box 61470 '
Boulder City, NV 89006-1470

Dear Ms. Harkins:

These comments are submitted on behalf of Defenders of Wildlife
(Defenders). Defenders is a national non-profit, public-interest organization
with over 400,000 members and supporters. Defenders works to preserve the
integrity and diversity of natural ecosystems, prevent the decline of native
species, and restore threatened habitats and wildlife populations.

Thank you for the opportunity to review and to comment on the Draft
Environmental Impact Statement ("DEIS") on Colorado River Interim Surplus
Criteria. We are supportive of the overall goal of returning California to its 4.4
maf share of the Colorado River, yet its achievement comes at the expensc of
riparian and aquatic habitats downstream to the Colorado River delta in Mexico.
The diversion of millions of acre-feet of water and the impoundment of millions
more has eroded and desiccated the delta. Fortunately, since the 1980s flood
flows have revegetated the delta which has grown to 150,000 acres, though still
amere 5% of its historic size. As the Department of Interior has recognized, 80
percent of the best Lower Colorado River habitat is in Mexico, yet serious
environmental harms are occurring there. The interim surplus criteria is a
chance to avoid and mitigate these harms, yet Interior completely passes up this
opportunity.

Therefore, we are disappointed that the Bureau of Reclamation
("Reclamation”) rejected consideration of the Pacific Institute alternative that
would have provided a reliable and timely delivery of freshwater flows to the
Gulf of California. We also have several procedural and substantive concerns
with the new Seven States proposal, as well as with the DEIS itself. We

recommend that a Supplemental DEIS precede the Final EIS for several reasons:

the DEIS omits a reasonable altemative; lack of impacts analysis on the 7 States
proposal preciudes elfective public comment; the California 4.4 Plan is not
available for comment; the transboundary and cumulative impacts analyses are
flawed; and endangered species impacts merit more research and evaluation.
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RESPONSES

1: The overall goal of the interim surplus criteria is not to return California to it 4.4 maf
apportionment. As discussed in Section 2.2.3 of the EIS, providing flows to the Gulf of
California would not meet the purpose and need for ISC. The status of habitat along the
Colorado River in Mexico is discussed in an analysis of impacts of the interim criteria.
Reclamation has concluded that the alternatives would not result in a significant additional
harm to downstream habitat and is working with Mexico to collaboratively solve problems in
Mexico.

2: Adiscussed in Section 2.2.3, Reclamation considered the Pacific Institute proposal but
eliminated it from detailed analysis. It mirrors the Six States Alternative which was analyzed
in depth. The portion of the Pacific Institute proposal calling for delivery of water to the Gulf
of California is not within the purpose and need for the action and thus not analyzed. A
Supplemental DEIS is not required because it did consider a portion of a reasonable
alternative as noted above. See Response 13-4. The Seven States draft proposal and
Reclamation's Basin States Alternative analyzed in the EIS are within the range of the other
alternatives analyzed and their impacts are very similar to the Six States and California
Alternatives. The California 4.4 Plan is not an issue in this EIS and a working draft of
California's Colorado River Water Use Plan published in May 2000 has been available for
public review through the Colorado River Board of California. Endangered species,
transboundary, and cumulative impact analyses have been updated as a normal course
proceeding from a draft to a final EIS and no supplement is required.
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1: The overall goal of the interim surplus criteria is not to return California to it 4.4 maf apportionment.  As discussed in Section 2.2.3 of the EIS, providing flows to the Gulf of California would not meet the purpose and need for ISC.  The status of habitat along the Colorado River in Mexico is discussed in an analysis of impacts of the interim criteria.  Reclamation has concluded that the alternatives would not result in a significant additional harm to downstream habitat and is working with Mexico to collaboratively solve problems in Mexico.                                            




2:  A discussed in Section 2.2.3, Reclamation considered the Pacific Institute proposal but eliminated it from detailed analysis.  It mirrors the Six States Alternative which was analyzed in depth.  The portion of the Pacific Institute proposal calling for delivery of water to the Gulf of California is not within the purpose and need for the action and thus not analyzed.  A Supplemental DEIS is not  required because it did consider a portion of a reasonable alternative as noted above.  See Response 13-4. The Seven States draft proposal and Reclamation's Basin States Alternative analyzed in the EIS are within the range of the other alternatives analyzed and their impacts are very similar to the Six States and California Alternatives.  The California 4.4 Plan is not an issue in this EIS and a working draft of California's Colorado River Water Use Plan published in May 2000 has been available for public review through the Colorado River Board of California.  Endangered species, transboundary, and cumulative impact analyses have been updated as a normal course proceeding from a draft to a final EIS and no supplement is required.
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Exercise of the Secretary’s Discretion Would Easily Cure Several of these Flaws

The failure to fully acknowledge the Secretary’s discretion in managing the Lower
Colorado River, especially when declaring a surplus, is the source of many of the DEIS’s
deficiencies.

Allocation of surplus water is a discretionary function of the Secretary that can and
should be exercised consistent with other responsibilities incumbent upon him for allocating the
bencfits of the river. Past management decisions and allocations were made before most other
responsibilities were articulated in U.S. law and policy. This has resulted in serious
environmental harm. The Secretary can and should now use his discretion to ensurc that his
decisions result in no further harm, and where possible, in an improvement in environmental
quality. A myopic characterization of the Secrctary’s discretion hinders meaningful assessment
of the Pacific Institute alternative, transboundary and endangered species impacts, and ESA
compliance.

Contrary to Reclamation’s present public assertions, there is significant discretion in the
Law of the River. The Boulder Canyon Projcct Act and Supreme Court Decree in Arizona v.
California established the priorities for Colorado River waters and set flood control, navigation
improvement, and flow regulation as the first priorities. The Decree enjoins the Secretary to
release water in accordance with these priorities. The other top priorities, regulating the flow of
the river and improving navigation, are purely within the Secretary’s discretion. See Laughlin
River Tours v. Burcau of Reclamation, 730 F.Supp. 1522, 1524 (D.Nev. 1990). Releases for
navigation and regulation of the flow, like flood control releases, are not subject to the injunction
for consumptive use amounts in Article II of the Decree. The Secretary has a public trust
responsibility to protect resources that belong to the public and are so important to society thal
private uses cannot be allowed to interfere with public access and uses.

Reclamation asserts that "[w]ater cannot be released from storage unless there is a
reasonable beneficial use for the water unless required for flood control or dam safety." (3.3-1).
Time and again Reclamation claims that the same ‘Law of the River’ that grants the Secretary of
the Interior broad discretion in managing the Lower Colorado River also curtails his ability to
release water and manage the river’s flow. This is even more amazing in a discussion of surplus
declarations, a completely discretionary task. While in the past Reclamation has narrowly
defined its discretion in order to avoid ESA consultation, in this case, Reclamation has done so in
order to avoid analyzing an alternative that accounts for the entire Colorado River ecosystem, and
{o narrow the scope of NEPA and ESA consultation.

When the Secretary announced last December that surplus must be determincd and
allocated with no net loss of environmental benefits, he set a significant environmental standard.
As the Department of [nterior has recognized in past statements and in the Joint Declaration to
Enhance Cooperation in the Colorado River Delta, the delta is a integral part of the Lower
Colorado River ecosystem. No water shall be considered surplus until the Secretary has been

2

RESPONSES

3: See above response. Note that the EIS presents information with regard to Colorado River flows to
Mexico under baseline conditions and the alternatives. Note also that additional information has been
added to the discussion of these flows in Section 2.16.5 of the FEIS. The allocation of surplus water is
not discretionary. The decree issued March 9, 1964 by the United States Supreme Court in Arizona v.
California apportioned surplus water for use as follows: 50% for use in California, 46% for use in
Arizona and 4% for use in Nevada. However, the Secretary must annually adopt an Annual Operating
Plan (AOP) for operation of the Colorado River reservoirs. The AOP establishes the plan of operations
for Colorado River reservoirs during the coming year and establishes whether the coming year will be a
surplus, normal or shortage year. The Secretary's discretion lies in his determination as to whether
sufficient water is available for release to satisfy consumptive use in Arizona, California and Nevada in
excess of 7.5 maf. In making this determination, the Secretary considers existing water storage
conditions in the Colorado River basin and projected inflows and beneficial consumptive use
requirements of Colorado River mainstream use. The respondent commented that releases for
navigation and regulation, like flood control releases, are not subject to the injunction for consumptive
use amounts set forth in Article Il of the Decree. However, in the case cited by the respondent,
Laughlin River Tours, Inc. et al. v. Bureau of Reclamation, et al., the United States District Court stated
the following: “"each of the priorities is interdependent on the other, and the Secretary has broad
discretion in meeting the needs of [lower] priorities. . . . " The court found that Section 6 of the Boulder
Canyon Project Act does not require the Secretary to maximize first priority purposes before
establishing criteria to meet lower priorities. The Secretary must operate the Colorado River System in
a manner that complies with the water release requirements set forth in Article Il of the Decree, but
each priority cannot be looked at individually at the expense of ignoring the others.

4: As discussed above, Reclamation agrees that the Secretary not only has broad discretion in making
surplus water available for beneficial use in the Lower Division states while meeting treaty obligations
to Mexico, but is responsible for doing so. Reclamation's requirement to release water only for
reasonable beneficial use pertains only to use within the Lower Division states; we are not responsible
for accounting for use of water delivered to Mexico. Reclamation has not avoided ESA consultation by
narrowly defining its discretion; in fact it was the process of consulting on on-going operations that
finally resulted in a clear definition of the Secretary's discretionary authority. Reclamation believes the
scope of this NEPA analysis and concurrent ESA consultation for proposed interim surplus criteria is
consistent with the Secretary's discretion and responsibilities as water master of the lower Colorado
River.

5: The Secretary's statements, in his December 1999 address, were not intended to be contrary to
federal law or treaty. The Defenders of Wildlife definition of surplus is not contained in the Decree.

The Secretary recognized, in his statement, the need for greater cooperation with Mexico and for
consultation on delta issues in the Joint Declaration.  Other mechanisms that the Department of the
Interior, and particularly the Bureau of Reclamation, have been working on include the Joint
Declaration and the follow-up conference held October 11, 2000, in Washington, D.C. Reclamation is
also actively participating in the Fourth Technical Work Group (Delta Task Force), which is a bi-national
group working to conduct a joint baseline study of the water and natural resource conditions in the
Cienega de Santa Clara and the adjoining lowermost part of the delta of the Colorado River utilizing the
resources of these agencies in monitoring, field work, photography and data exchange.
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3:  See above response.  Note that the EIS presents information with regard to Colorado River flows to Mexico under baseline conditions and the alternatives.  Note also that additional information has been added to the discussion of these flows in Section 2.16.5 of the FEIS.  The allocation of surplus water is not discretionary.  The decree issued March 9, 1964 by the United States Supreme Court in Arizona v. California apportioned surplus water for use as follows:  50% for use in California, 46% for use in Arizona and 4% for use in Nevada.  However, the Secretary must annually adopt an Annual Operating Plan (AOP) for operation of the Colorado River reservoirs.  The AOP establishes the plan of operations for Colorado River reservoirs during the coming year and establishes whether the coming year will be a surplus, normal or shortage year.  The Secretary's discretion lies in his determination as to whether sufficient water is available for release to satisfy consumptive use in Arizona, California and Nevada in excess of 7.5 maf.  In making this determination, the Secretary considers existing water storage conditions in the Colorado River basin and projected inflows and beneficial consumptive use requirements of Colorado River mainstream use.  The respondent commented that releases for navigation and regulation, like flood control releases, are not subject to the injunction for consumptive use amounts set forth in Article II of the Decree.  However, in the case cited by the respondent, Laughlin River Tours, Inc. et al. v. Bureau of Reclamation, et al., the United States District Court stated the following:  "each of the priorities is interdependent on the other, and the Secretary has broad discretion in meeting the needs of [lower] priorities. . . . "  The court found that Section 6 of the Boulder Canyon Project Act does not require the Secretary to maximize first priority purposes before establishing criteria to meet lower priorities.  The Secretary must operate the Colorado River System in a manner that complies with the water release requirements set forth in Article II of the Decree, but each priority cannot be looked at individually at the expense of ignoring the others.

4:  As discussed above, Reclamation agrees that the Secretary not only has broad discretion in making surplus water available for beneficial use in the Lower Division states while meeting treaty obligations to Mexico, but is responsible for doing so.  Reclamation's requirement to release water only for reasonable beneficial use pertains only to use within the Lower Division states; we are not responsible for accounting for use of water delivered to Mexico.  Reclamation has not avoided ESA consultation by narrowly defining its discretion; in fact it was the process of consulting on on-going operations that finally resulted in a clear definition of the Secretary's discretionary authority.  Reclamation believes the scope of this NEPA analysis and concurrent ESA consultation for proposed interim surplus criteria is consistent with the Secretary's discretion and responsibilities as water master of the lower Colorado River.

5:  The Secretary's statements, in his December 1999 address, were not intended to be contrary to federal law or treaty.  The Defenders of Wildlife definition of surplus is not contained in the Decree.  The Secretary recognized, in his statement, the need for greater cooperation with Mexico and for consultation on delta issues in the Joint Declaration.     Other mechanisms that the Department of the Interior, and particularly the Bureau of Reclamation, have been working on include the Joint Declaration and the follow-up conference held October 11, 2000, in Washington, D.C.  Reclamation is also actively participating in the Fourth Technical Work Group (Delta Task Force), which is a bi-national group working to conduct a joint baseline study of the water and natural resource conditions in the Cienega de Santa Clara and the adjoining lowermost part of the delta of the Colorado River utilizing the resources of these agencies in monitoring, field work, photography and data exchange.
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assured, through a plan of releases of sufficient instream flows, mitigation, and other measures,
that additional consumptive use would cause ‘no net loss’ of the environmental benefits that
would result if the potential "surplus" were left in the river. The Secretary clearly has the
discretion to meet this challenge and the Mexican section of the IBWC has also requested that
the environment be considered a user of Colorado River surplus waters. In the spirit of the Joint
Declaration, the Secretary must not renege on this gesture of goodwill.

Range of Alternatives Should Have Included Pacific Institute Proposal

The range of alternatives is an important piece of the National Environmental Policy Act
("NEPA"} - "This section is the heart of the environmental impact statement.” 40 C.F.R. §
1502.14. Contrary to Reclamation’s conclusion in the DEIS, the Pacific Institute proposal is not
within the range of alternatives in the document (2-3). That proposal has been endorsed by 12
groups, including Defenders of Wildlife, representing millions of citizens. Pacific Institute’s
proposal was submitted specifically to dedicate perennial flows to the delta before declaration of
a partial surplus and {lood waters to the delta before declaration of a full surplus. No other
alternative contains these or any other environmental protection or restoration provisions.

This is one of several instances where Reclamation has improperly stated its authority
regarding management of the River. The DEIS states that "the delivery of water to or through
Mexico would require modification of the Treaty" (2-3). This is incorrect. The Treaty requires
the U.S. to deliver a minimum quantity of flows to Mexico; it does not limit the amount of water
the U.S. may deliver. In fact, in 1998, the U.S. delivered more than 3 maf over Treaty
obligations; in 1984, the U.S. delivered nearly 14 maf over Treaty obligations. See Figure 3.1-6,
Salton Sea Restoration Draft EIS/EIR (2000).

Colorado River flows that rcach the Delta are the result of flood control releases in the
U.S. Deliveries to Mexico were greater than 1.7 maf in only half of the years between 1950 and
1998. The alternatives will again halve these odds by 2015 (see Table 3.16-1), as well as reduce
the quantities released. The Pacific [nstitute proposal provides a more reliable source of water to
the delta while also providing the Basin states with the predictability of surplus declarations that
they seek. As a reasonable alternative that satisfies the purpose and need for surplus criteria as
well as the overall purpose of NEPA - “to promote efforts which will prevent or eliminate
damage to the environment and biosphere and stimulate the health and welfare of man" - the
Pacific Institute proposal and its impacts should be studied.

New Information From the Seven States Cannot Be an Alternative

On August 8, 2000, Reclamation published a notice of availability of information - the 7
States proposal - related to this DEIS. 65 Fed.Reg. 48531. While it appears in substance to be
another altermative, Reclamation has stated that it will analyze the issues and information in it
along with all other public comments on the DEIS, and will not extend the comment period, id.,
despite the fact that it is modeling the proposal. Even though the ‘information’ is the "product of

3

RESPONSES

6: An EIS need not consider an infinite range of alternatives, only reasonable and feasible
ones and those reasonably related to the purposes of the project that afford a reasoned
choice by the decision maker. The rule of reason shall be utilized in development of a
range of alternatives. NEPA does not require a separate analysis of alternatives which are
not significantly distinguishable from alternatives actually considered, or which have
substantially similar consequences. For these reasons, Reclamation considered the Pacific
Institute proposal but eliminated it from further analysis because part of it did not meet the
purpose and need of the proposed action and the remainder of the alternative mirrored the
Six State's Alternative which was analyzed in depth for the DEIS. Please also refer to the
response to Comment 11-2.

7: The determination of guidelines or criteria for the surplus defined in the Treaty is beyond
the purpose of and need for interim surplus criteria. Water delivery to Mexico is regulated by
the Treaty and various treaty modifications based on consultation between the United
States and Mexico. The 1984 and 1998 deliveries were uncontrollable flood flows.

8: Because the domestic elements of the Pacific Institute's proposed interim surplus criteria
are similar to, and within the range of, those contained in the alternatives already being
analyzed, and because the delivery of additional water to Mexico is beyond the purpose and
need for interim surplus criteria, the Pacific Institute's proposal is not analyzed in this FEIS.

9: The stated purpose is to provide greater predictability of when surplus water is and is not
available to assist in the Secretary's management of the lower Colorado River for all states
and water users. Reclamation has fashioned a new alternative based on the Seven States
proposal and believes this alternative does fit within the purpose and need for this action.
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6:  An EIS need not consider an infinite range of alternatives, only reasonable and feasible ones and those reasonably related to the purposes of the project that afford a reasoned choice by the decision maker.  The rule of reason shall be utilized in development of a range of alternatives.  NEPA does not require a separate analysis of alternatives which are not significantly distinguishable from alternatives actually considered, or which have substantially similar consequences.  For these reasons, Reclamation considered the Pacific Institute proposal but eliminated it from further analysis because part of it did not meet the purpose and need of the proposed action and the remainder of the alternative mirrored the Six State's Alternative which was analyzed in depth for the DEIS.  Please also refer to the response to Comment 11-2.


7:  The determination of guidelines or criteria for the surplus defined in the Treaty is beyond the purpose of and need for interim surplus criteria. Water delivery to Mexico is regulated by the Treaty and various treaty modifications based on consultation between the United States and Mexico.  The 1984 and 1998 deliveries were uncontrollable flood flows.  


8:  Because the domestic elements of the Pacific Institute's proposed interim surplus criteria are similar to, and within the range of, those contained in the alternatives already being analyzed, and because the delivery of additional water to Mexico is beyond the purpose and need for interim surplus criteria, the Pacific Institute's proposal is not analyzed in this FEIS. 

9:  The stated purpose is to provide greater predictability of when surplus water is and is not available to assist in the Secretary's management of the lower Colorado River for all states and water users.  Reclamation has fashioned a new alternative based on the Seven States proposal and believes this alternative does fit within the purpose and need for this action.
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significant effort" by the States, Reclamation may not view this new information as an alternative
until the proposal’s modeling runs and its environmental impacts have been subject to the NEPA
processes of public notice and comment.

The 7 States proposal as it now reads is not a viable NEPA alternative because it is not
within the purpose and need of the interim surplus criteria. The impelus behind the interim
criteria has been increascd predictability of availability of surplus waters California deems
necessary to meet its needs until conservation measures have reduced diversions to 4.4 mafy.
The 7 States proposal does not provide a starting line by which to measure California’s
consumption, but given that the state has diverted up to 5.2 maf in recent years and that it expects
to conserve a maximum of only 490,000 af by 2016, California will not reach the 4.4 maf goal.
Section VIII affirms this position by setting standards for enforcement that are even lower than
its expected goals.' Only when the surplus criteria is based on California committing to reduce
its take of the Colorado River to its 4.4 maf share should any interim surplus criteria be
implemented.

There are also several aspects of the Guidelines that are simply unacceptable. Section IV,
Determination of Lake Mead Operation During the Interim Period of the 7 States proposal, in
subsections B.3.d. & f., excessively constrains the Secretary’s discrction and must be removed.
Allocation of unused apportionment and of surplus has always been entirely within the
Secretary’s discrction but this proposal attempts to restrict it further than interim criteria require.

The DEIS Contains Ni Deficiencies Which Only a Supplemental DEIS Can Repair
The California 4.4 Plan Must Be Made Available

Regarding the purposc and need of Interim Surplus Criteria, it is well known that the
driving force behind their development has been the need to reduce California’s reliance on
Colorado River water above and beyond its apportionment; the 4.4 Plan is California’s plan for
doing so. See 1-22. The Six State, California and Shortage Protection Alternatives all include
implementation of the 4.4 Plan in their modeling assumptions (3.3-9-10). Without the 4.4 Plan it
is impossible to measure the quantities of water involved. Without the 4.4 Plan it is impossible
to gauge California’s compliance. However, no version of the 4.4 Plan has been included in the
DEIS. The California 4.4 Plan must be made publicly available, as quickly as possible, for
public review and comment before the FEIS is released.

' Tt bears note that although the chart on 65 Fed. Reg. 48535 expects California will
reduce its take by 340,000 af by 2006, 460,000 af by 2011 and 490,000 af by 2016, the chart
illustrating the measure of enforcement requires conservation of only 280,000 af by January 1,
2006 and 380,000 af by January 1, 2011, and no goal for 2016.

4

RESPONSES

10: After a review of the criteria in the Working Draft Seven States Proposal, Reclamation
formulated the Basin States Alternative to match that proposal as closely as possible while
maintaining consistency with the Law of the River and current operating policy.
Reclamation considered the informal discussions with the public during the public review
period and comments received on the DEIS.

11: The California Colorado Water Use Plan is not part of this federal action (see response
57-15). The quantities of surplus water made available under each surplus alternative are
now detailed in Chapter 2. The specific deliveries to California under the preferred
alternative (Basin States) are shown in Figure 3.4-2 and detailed in Attachment H. A draft
of the Plan was made available on Coachella Valley Water District's website
(www.cvwd.org) prior to the release of the DEIS.
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10:  After a review of the criteria in the Working Draft Seven States Proposal, Reclamation formulated the Basin States  Alternative to match that proposal as closely as possible while maintaining consistency with the Law of the River and current operating policy.  Reclamation considered the informal discussions with the public during the public review period and comments received on the DEIS.



11: The California Colorado Water Use Plan is not part of this federal action (see response 57-15).  The quantities of surplus water made available under each surplus alternative are now detailed in Chapter 2.  The specific deliveries to California under the preferred alternative (Basin States) are shown in Figure 3.4-2 and detailed in Attachment H.  A draft of the Plan was made available on Coachella Valley Water District's website (www.cvwd.org) prior to the release of the DEIS.
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Allowable Uses of Surplus Waters Must Be Limited

Although not discussed in the DEIS, the allowable beneficial uses of the surplus waters
will, to an extent, dictate the futurc availability of surplus waters and thus warrant comment. For
example, under some circumstances a state may dedicate considerable amounts of surplus water
to groundwater banking rather than municipal and industrial (M&I) uses, thus lowering reservoir
levels to the point where space-building or floed control releases are not necessary. Any interim
surplus criteria must limit the uses of its water to M&I, particularly in California where the aim
of the surplus declaration is to keep the Colorado River Aqueduct full. Likewise, any surplus
criteria must limit the declaration of available surplus to that necessary to keep the CRA full to
meet MWD’s 1.212 maf entitlement, and no more. Thus, the 7 States proposal, IV.B.2.a., calling
for 1.250 maf for the CRA during a Full Domestic Surplus, must be amended to supply no more
than 1.212 maf?

Affected Environment and Environmental Consequences

Assumptions

Reclamation makes three assumptions relating to the operation of the baseline and the
alternatives. These assumptions need elaboration before issnance of the Final EIS. The first,
assumption of implementation of the 4.4 Plan, is discussed above.

Next, according to the assumptions common to all, Mexico will receive a surplus
declaration of 200 kaf only under Lake Mead flood control releases (3.3-9). As stated earlier, the
Treaty sets only a minimum delivery requirement, not a maximum. Mcxico is eligible to receive
surplus waters in years other than flood control releases; to assume otherwise may tic the U.S.’s
hands in future negotiations under the Treaty. This DEIS may not de facto establish a Mexico
surplus declaration trigger.

Lastly, at the August 15 Hydrologic Modeling Meeting, Reclamation announced that
operation of the Yuma Desalting Plant beginning in 2015 is an assumption common to all
alternatives. Yet, it was not included in the DEIS and thus there is no clarification as to why it is
an assumption. [ts omission is doubly troublesome because operation of the plant will have
significant environmental impacts on the delta, particularly the Cienega de Santa Clara. Section
3.16.6.1, POTENTIAL EFFECTS TO HABITAT IN MEXICO, summarily concludes that this action will
not affect the Cienega without observing that operation of the plant would cut return flows to the

? In addition, Section IV.B.1.a. should be amended to read "The amount offset under 2.)
shall not be less than 100,000 af in 2001 and will be increased by 20,000 af over the Interim
Period so as to equal 400,000 af'in 2016." When stated this way, it makes morc sense, that
California will increase the amount of groundwater withdrawals and other options over the 15
years, rather than decrease.

RESPONSES

12: Reclamation agrees that the use of surplus water for groundwater recharge when
storage in Lake Mead and Lake Powell have been partially depleted increases the risk of
subsequent shortages and intensifies the effects on other resources. This is recognized in
the derivation of the permitted amounts of surplus water to be made available to the Lower
Division states with the lower Lake Mead water level surplus triggers. As can be seen in the
surplus water quantities cited in Chapter 2, the surplus water available would be lower at
lower Lake Mead water levels. However, such provisions are not included in the Shortage
Protection Alternative because that alternative represents an extreme that helps to define
the range of options for interim surplus criteria.

13: The purpose of this action, as stated in Section 1.1.1 of this FEIS, is to adopt interim
surplus criteria for delivery of surplus water to Arizona, California and Nevada. This
proposed action is NOT intended to identify conditions when Mexico may schedule this
additional 0.2 maf, as stated in Section 1.1.4 of this FEIS. Delivery of surplus water to
Mexico during Lake Mead flood control releases is strictly a modeling assumption as stated
in Section 3.3.3.3.

14: Operation of the Yuma desalting plant was strictly a modeling assumption. It should be
noted that the U.S. recognizes that it has an obligation to replace, as appropriate, the
bypass flows. The assumptions made herein, for modeling purposes, do not necessarily
represent the policy that Reclamation will adopt for replacement of bypass flows. The
assumptions made with respect to modeling the bypass flows are intended only to provide a
thorough and comprehensive accounting of Lower Basin water supply. The U.S. is
exploring options for replacement of the bypass flows, including options that would not
require operation of the Yuma Desalting Plant.
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12:  Reclamation agrees that the use of surplus water for groundwater recharge when storage in Lake Mead and Lake Powell have been partially depleted increases the risk of subsequent shortages and intensifies the effects on other resources.  This is recognized in the derivation of the permitted amounts of surplus water to be made available to the Lower Division states with the lower Lake Mead water level surplus triggers.  As can be seen in the surplus water quantities cited in Chapter 2, the surplus water available would be lower at lower Lake Mead water levels.  However, such provisions are not included in the Shortage Protection Alternative because that alternative represents an extreme that helps to define the range of options for interim surplus criteria.





13:  The purpose of this action, as stated in  Section 1.1.1 of this FEIS, is to adopt interim surplus criteria for delivery of surplus water to Arizona, California and Nevada.  This proposed action is NOT intended to identify conditions when Mexico may schedule this additional 0.2 maf, as stated in Section 1.1.4 of this FEIS.  Delivery of surplus water to Mexico during Lake Mead flood control releases is strictly a modeling assumption as stated in Section 3.3.3.3.


14: Operation of the Yuma desalting plant was strictly a modeling assumption.  It should be noted that the U.S. recognizes that it has an obligation to replace, as appropriate, the bypass flows.  The assumptions made herein, for modeling purposes, do not necessarily represent the policy that Reclamation will adopt for replacement of bypass flows.  The assumptions made with respect to modeling the bypass flows are intended only to provide a thorough and comprehensive accounting of Lower Basin water supply.  The U.S. is exploring options for replacement of the bypass flows, including options that would not require operation of the Yuma Desalting Plant.
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Cienega to a third of their current flows, while tripling their salinity.

Scope

The potentially affected area should not end at the NIB. NEPA directs fedcral agencies to
analyzc the effects of proposed actions to the extent that they are reasonably foreseeable,
regardless of where those impacts may occur. The DEIS includes a transboundary impacts
analysis, in accordance with CEQ Guidance on NEPA Analyses for Transboundary Impacts, yet
limits the affected area to thc NIB between the U.S. and Mexico. This is inconsistent with the
scope several of the connected and ongoing actions - the Lower Colorado River Multi-Species
Conservation Program and Biological and Conference Opinion on Lower Colorado River
Operations and Maintenance - and with the scope of the actual impacts.

Water Quality

A more liberal declaration of surplus will lower Lake Mead and adversely affect the
water quality of the Colorado River. It is a violation of NEPA simply to assume that the
Colorado River salinity control program will maintain the Clean Water Act’s water quality
criteria. NEPA requires that Reclamation take a hard look at the potential impacts of a project
and perform a rigorous analysis based on the best available information.

One author has theorized that a 9 maf drawdown would permanently increase salinity by
96 mg/L below Hoover Dam and by 72 mg/L at Parker and Imperial Dams. This increase would
likely offset the impact from any salinity control projects. In addition, any beneficial impacts
from a temporary increase in flows would be minor compared to this permanent increasc, and
would only benefit flows to Parker because the largest diversions are at Parker and Imperial.
TDS levels would fall 6 mg/L for each | maf'released for cach three-year average, which
requires a 3 maf release over three years and a permanent increase of 32.1 mg/L at Hoover Sam
and 23.7 mg/L at Parker and Imperial Dams with a temporary reduction of 6 mg/L. See Safinity
of Colorado River Water: Cuuses, Consequences, and Remedies, "Water Strategist,” vol.10, no.1
(Spring 1996). The Mexican section of the IBWC has also cited the increase in downstream
salinity as an impact. (Att. Q.) Reclamation cannot in good faith dismiss these, and other,
concemns. (3.16-3.)

While the effects of intcrim criteria on water quality among the various alternatives may
be accounted for in the modeling, the effects of the surplus declarations themselves are not. Asa
result, this section requires elucidation. For example, the DEIS estimates that 1,478,000 tons of
salt will need to be removed from the Colorado River system, (3.5-6), but provides no source or
rationale for that number. Does this estimation take into account a drawdown of Lake Mead, or
only current and planned projects?

RESPONSES

15: The FEIS includes an analysis of impacts for the Limotrophe Division (from the NIB to
the SIB). The area of potential effect described in Section 3.2 is associated with areas in
the U.S. The transboundary analysis considers potential effects in Mexico consistent with
NEPA and CEQ guidelines. The area considered in Mexico is described fully in Section
3.16.

16: The seven state Colorado River Basin Salinity Control Forum, in cooperation with
Reclamation, USDA, BLM, the US Fish and Wildlife Service and EPA has, since 1972, been
overseeing the plan of implementation to maintain the salinity at or below the adopted
criteria. Maintenance of the criteria is the result of rigorous analyses. The plan is reviewed
every three years and approved by EPA.

17: The basis for the 1,478,000 tons of salt control is described in the 1999 Review -
Water Quality Standards for Salinity Control Colorado River System" prepared by the Forum.
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15: The FEIS includes an analysis of impacts for the Limotrophe Division (from the NIB to the SIB).  The area of potential effect described in Section 3.2 is associated with areas in the U.S.  The transboundary analysis considers potential effects in Mexico consistent with NEPA and CEQ guidelines.  The area considered in Mexico is described fully in Section 3.16.





16:  The seven state Colorado River Basin Salinity Control Forum, in cooperation with Reclamation, USDA, BLM, the US Fish and Wildlife Service and EPA has, since 1972, been overseeing the plan of implementation to maintain the salinity at or below the adopted criteria.  Maintenance of the criteria is the result of rigorous analyses.  The plan is reviewed every three years and approved by EPA.












17:  The basis for the 1,478,000 tons of salt control is described in the "1999 Review - Water Quality Standards for Salinity Control Colorado River System" prepared by the Forum.
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Transboundary Impacts Analysis is Flawed

Existence of a political boundary has provided opportunity to muddy the extent of the
Secretary’s discretion in managing the Lower Colorado River. Just as in the section dismissing
the Pacific Institute proposal, the DEIS contains misleading statements regarding water dcliverics
to Mexico and flows beyond the border. For example, the DEIS avers that the reductions in
Colorado River flows that have adversely affccted the delta ecosystem "have been instituted
through an intemational treaty.” (3.16-13). As explained above, the Treaty sets minimum
requirements for deliveries to Mexico; the DEIS should clarify that reductions in historic Now to
the delta are the result U.S. actions.

Further, the claim that "potential effects on Mexico’s resources cannot be specifically
determined due to the uncertainty of water use once it flows across the NIB into Mexico,” (3.16-
1), is simply untrue. Morelos Dam, to which the U.S. is obligated to deliver a portion of
Mexico’s Treaty waters, is below the NIB. Twenty-three miles from the NIB to the SIB is
bordered by the U.S. By managing and bordering the river below the NIB, the U.S. cannot claim
ignorance once water crosses the NIB. In fact, Reclamation does possess data concerning the use
of water in Mexico:

relatively little of the water in excess of the 1.5 to 1.7 MAFY treaty allocation is
diverted for irmgation. Diversions to irrigation canals below Morelos Dam
exceeded 1.7 MAFY in only 14 of the 24 years since 1950 in which deliveries to
Mexico were greater than 1.7 MAFY. In those 14 years, an average of about
523,000 AFY was diverted to irrigation canals. . . . Therefore, on average, about
10 percent of the flood flows were diverted for irrigation in those 14 years.

Salton Sea Restoration Draft EIS/EIR (Reclamation 2000) at 3-23. In other words, in 24 of 48
years excess flows have reached Morelos Dam and in 14 of those 24 years Mexico diverted a
small fraction of that water. In all of those 24 years Mexico sent flows to the delta and in the
other 24 years no flows reached the delta. Intcrim surplus criteria will ensure that excess flows
reach the delta even more sporadically, i[ at all.

Sensitive Species

We were encouraged that Reclamation included an analysis of transboundary impacts in
the DEIS. However, our hopes that Reclamation would initiate research efforts to combat their
earlier recognition of the sparse ecological and biclogical data on the vaquita and totoaba were
dashcd when we saw that the most of the analysis of the vaquita and totoaba were taken straight
from the Description and Assessment of Operations, Maintcnance, and Sensitive Species of the
Lower Colorado River (Reclamation 1996). The deficiencies from that analysis have not been
remedied and carry the same lack of research and information from 1996 into 2000. This is
especially disappointing because Reclamation already knows its ongoing activities in the Lower
Colorado River may affect the totoaba and is unsure about their effects on the vaquita, the

7

RESPONSES

18: Comment noted. Section 3.16.6.1 has been revised to state that "... reductions have
been instituted while meeting the requirements of an international treaty and the diversion
and use of such Treaty water is solely of Mexico's discretion.” At least since execution of
the Treaty, it is incorrect to state that responsibility for reductions of flows to the Colorado
River delta lies with United States interests alone.

19: Section 3.16 has been revised to reflect available information at NIB. Mexico retains
control at Morelos Dam as to what is done with the water that arrives there. However,
excess water diverted may not be consumptively used in Mexico, but released back to the
Rio Hardy and Colorado River as waste and/or irrigation drainage. No data is available to
Reclamation on the amount of these wasteway and drainage return flows, so final
disposition of diverted water is not known by Reclamation.

20: See above response. Note that the EIS presents information with regard to Colorado
River flows to Mexico under baseline conditions and the alternatives. Note also that
additional information has been added to the discussion of these flows in section 3.3.4.5.4
entitled "River Flows between Imperial Dam and Morelos Dam" of the FEIS.

21: See response to Comment 10-8.
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18:  Comment noted.  Section 3.16.6.1 has been revised to state that "... reductions have been instituted while meeting the requirements of an international treaty and the diversion and use of such Treaty water is solely of Mexico's discretion."  At least since execution of the Treaty, it is incorrect to state that responsibility for reductions of flows to the Colorado River delta lies with United States interests alone.



19:  Section 3.16 has been revised to reflect available information at NIB. Mexico retains control at Morelos Dam as to what is done with the water that arrives there.    However, excess water diverted may not be consumptively used in Mexico, but released back to the Rio Hardy and Colorado River as waste and/or irrigation drainage. No data is available to Reclamation on the amount of these wasteway and drainage return flows, so final disposition of diverted water is not known by Reclamation.







20: See above response.  Note that the EIS presents information with regard to Colorado River flows to Mexico under baseline conditions and the alternatives.  Note also that additional information has been added to the discussion of these flows in section 3.3.4.5.4 entitled "River Flows between Imperial Dam and Morelos Dam" of the FEIS.



21:  See response to Comment 10-8.
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cont'd | world’s rarcst marine mammal.

22

23

24

25

26

27

28

29

30

Moteover, there are numerous references in the text for which complete citations are not

provided or for which basic information has been overlooked. Standing alone, these omissions

are not particularly serious; however, in the context of ful! disclosure and rigorous investigation,
they raise questions about the quality of the workmanship. Omissions coupled with conclusions
not supported by existing data raisc real concems about the product. Please amend the following

pages:

(3.16-16)

o the vaquita is listed as endangered by the U.S. government, 50 Fed.Reg. 1056 (January
9, 1985); the Mexican government, Normas Oficiales Mexicanas NOM-059-ECOL-1994;
and ‘critically endangered’ by the TUCN;

* (Taylor and Gerrodette 1993) is not in References Cited;

 (Barlow et al. in press) should read (Barlow et al. 1997) and the reference should reflect
that change. The title should read "First Estimates....” and contain an updated citation;

(3.16-17)

» (Rojas-Bracho) is not in References Cited, and with no title or date, it is hard to
determine its relevance;

« impact analysis for the vaquita does not incorporate more recent research published in
volume 15 of Marine Mammal Science;

* the (otoaba is listed as endangered by the U.S. government, 44 Fed Reg. 29478 (May
21, 1979) and the Mexican government, Normas Oficiales Mexicanas NOM-059-ECOL-
1994,

« the analysis of effcets on the totoaba must acknowledge that Reclamation has already
found that its operations and activities in the Lower Colorado River may affect the
totoaba;

» the statement that the totoaba "was included in this assessment at the suggestion of the
Service and a number of public stakeholders" should be removed. This appears to be
taken from the Biological Assessment (1996) and is not applicable here;

(3.16-18)

e status of a recovery plan for the southwestern willow flycatcher should reflect any
changes since 1996;

RESPONSES

22: This information is included in Reclamation's analysis.

23: This correction has been made.

24: This citation has been corrected.

25. This citation has been added.

26: Recent research for the vaquita has been incorporated in the analysis.

27: The information has been cited in the analysis for the totoaba.

28: The analysis is recognizes effects of past, current and reasonably foreseeable
operations on the totoaba as part of the baseline condition.

29: This statement has been removed. Reclamation has received input supporting and
opposing analysis of impacts on the totoaba in Mexico.

30: The recent completion of a recovery plan for the southwestern willow flycatcher is noted
in the analysis, and is limited to activities in the United States.
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22: This information is included in Reclamation's analysis.


23: This correction has been made. 

24: This citation has been corrected.


25. This citation has been added. 


26: Recent research for the vaquita has been incorporated in the analysis.

27: The information has been cited in the analysis for the totoaba.


28: The analysis is recognizes effects of past, current and reasonably foreseeable operations on the totoaba as part of the baseline condition.


29: This statement has been removed.  Reclamation has received input supporting and opposing analysis of impacts on the totoaba in Mexico.


30: The recent completion of a recovery plan for the southwestern willow flycatcher is noted in the analysis, and is limited to activities in the United States.
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(3.16-24)
* similar to above, status of recovery actions for thc Yuma clapper rait should reflect any
changes since 1994;

{3.8-17)
« the yellow billed cuckoo has been petitioned for listing under the ESA and the FWS
has published a 90 day finding that listing may be warranted.

Cumulative Impacts

The DEIS states that current circumstances and expected future actions have been
“included in system modcling"” and thus cumulative impacts have been "incorporated into
modeling.” (4-1.) Impacts frem actions such as the California 4.4 Plan (canal linings, intrastate
transfers, groundwater banking, etc.), interstate transfers through off-stream banking, the uses of
surplus water and day-to-day operations and maintenance activities along the lower Colorado
River are not included in the modeling. Environmental variables - fish and wildlife, endangered
species, native vegetation - are not included in the modeling and must be described in the
cumulative impacts section of the DEIS.

Cumulative impact is the "impact on the environment which results from the incremental
impact of the action when added to other past, present, and reasonably foreseeable future actions
regardless of what agency (Federal or non-Federal) or person undertakes such other actions . . ."
40 C.F.R. § 1508.7. See also Considering Cumulative Effects Under the Naticnal Environmental
Policy Act (CEQ 1997). Reclamation has found that current operations along the LCR may
affect the endangered totoaba, citing the lack of freshwater flows to the delta as a factor. See
Description and Assessment of the Operations, Maintenance and Sensitive Species of the Lower
Colorado River (Reclamation 1996). Offstream banking, as well as the interim criteria, will
reduce the amount of and probability of freshwater flows to the delta. See Biological
Assessment for Proposed Rule for Offstream Storage of Colorado River Water and Delivery of
Intentionally Created Unused Apportionment in the Lower Division States (Reclamation 1998) at
Table IV-3. There is no attempt to accumulate these environmental effects in the DEIS.
Environmental values are not factors in Reclamation’s hydrological models, thus this lack of
cumulative impacts analysis is pervasive in the DEIS.

Mitigation

The direct, indirect and cumulative impacts to sensitive species, to native habitat, to water
quality, and to the Lower Colorado River ecosystem as a whole is significant. According to
CEQ guidance, a proposed action with significant effects must consider all of its effects on the
environment, whether or not significant, and mitigation measures covering the range of impacts
must be developed. See 40 C.F.R. §§ 1502.14(f), 1502.16(h), 1508.14. Furthermore, all
relevant, reasonable mitigation measures that could improve the project are to be identified, even
if they arc outside the jurisdiction of the lead agency or the cooperating agencies, and thus would

9

RESPONSES

31: The analysis includes an update for the Yuma clapper rail.

32: This information on the yellow-billed cuckoo is included.

33: As discussed in the EIS, the potential effects on system conditions (including reservoir
elevations and river flows) were determined by modeling potential future conditions under
baseline conditions and each of the alternatives. To the extent possible, expected future
actions that would affect system conditions were included in system conditions modeling,
and the impacts of these actions are therefore accounted for in the resource analyses in
Chapter 3 of the EIS. In addition, implementation of the LCRMSCP is expected to prevent
adverse cumulative effects to the biological resources of the lower Colorado River. The
LCRMSCP is being developed to mitigate the adverse effects on resources from current
and future water diversions and power production with the cooperation of federal, state,
Tribal and other public and private stakeholders. The LCRMSCP will include the creation
and enhancement of habitat and augmentation of native fish species populations from Lake
Mead to the SIB. The LCRMSCP is evaluating the appropriate amount of acreage for
restoration. Currently, acreage estimates range from a low of 3,000 acres to a high of
80,000 acres of riparian woodland, marsh, open water and mesquite habitat.

Section 4.2 has been modified and Reclamation beleives that it has appropriately
addressed potential cumulative effects of the proposed action.

34: See response to Comment 10-9.

35: No significant impacts have been identified that require specific mitigation. However,
Section 3.17 has been added to the FEIS to discuss environmental commitments that
Reclamation would undertake upon adoption of interim surplus criteria through the
Secretary's Record of Decision.
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31: The analysis includes an update for the Yuma clapper rail.


32: This information on the yellow-billed cuckoo is included.



33:  As discussed in the EIS, the potential effects on system conditions (including reservoir elevations and river flows) were determined by modeling potential future conditions under baseline conditions and each of the alternatives.  To the extent possible, expected future actions that would affect system conditions were included in system conditions modeling, and the impacts of these actions are therefore accounted for in the resource analyses in Chapter 3 of the EIS.  In addition, implementation of the LCRMSCP is expected to prevent adverse cumulative effects to the biological resources of the lower Colorado River.  The LCRMSCP is being developed to mitigate the adverse effects on resources from current and future water diversions and power production with the cooperation of federal, state, Tribal and other public and private stakeholders.  The LCRMSCP will include the creation and enhancement of habitat and augmentation of native fish species populations from Lake Mead to the SIB.  The LCRMSCP is evaluating the appropriate amount of acreage for restoration.  Currently, acreage estimates range from a low of 3,000 acres to a high of 80,000 acres of riparian woodland, marsh, open water and mesquite habitat.

Section 4.2 has been modified and Reclamation beleives that it has appropriately addressed potential cumulative effects of the proposed action.


34:  See response to Comment 10-9.


35: No significant impacts have been identified that require specific mitigation.  However, Section 3.17 has been added to the FEIS to discuss environmental commitments that Reclamation would undertake upon adoption of interim surplus criteria through the Secretary's Record of Decision.
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not be committed as part of the RODs of these agencies. 40 C.F.R. §§ 1502.16(h), 1505.2(c).
There is no discussion of mitigation in the Draft EIS; mitigation measures must be included in
the Final EIS.

Compli with the Endangered Species Act

The scope of the ESA Section 7 consultation on the Interim Surplus Criteria is of
enormous importance yet contains several flaws. First, section 5.3.3 must be amended to read
that the action area "will be within the 100-year floodplain and Lakes Mead, Mohave and Havasu
to full pool elevations of the Colorado River and downstream to the Gulf of California” (5-2)
(emphasized text added). In this DEIS Reclamation identifies the potential for impacts to the
vaquita, totoaba, southwestern willow flycatcher and Yuma clapper rail from the dccrease in
frequency and amount of freshwater flows to the delta. Therefore, in an ESA consultation where
the ‘action area’ includes “a// areas to be affected directly or indirectly by the Federal action and
not merely in the immediate area involved in the action.” 50 C.F.R. § 402.02 (emphasis added),
and the Colorado River delta is clearly affected by the proposed action, the scope of analysis
must include the reach of the river and its floodplain downstream to the Gulf.

In addition, section 5.3.3 on ESA compliance refers onfy to the U.S. Fish and Wildlife
Service in caption and text, implying that the National Marine Fisheries Service, the agency with
jurisdiction over the vaquita and totoaba, have not been contacted regarding this consultation.
Communications with NMFS confirm this. See Letter from Rodncy R. Mclnnis, Acting
Regional Administrator, NMFS to David Hogan, Center for Biological Diversity, of July 13,
2000 ("the Bureau of Reclamation has not contacted NMFS regarding informal or formal ESA
comsuitation on the Department of Interior’s Colorado River Interim Surplus Criteria")
(Attached). This is in violation of the ESA and contrary to a memo indicated that this
consultation has occurred and should continue. See Memorandum from John Leshy, Solicitor to
Eluid Martinez, Commissioner, of August 14, 2000. We hope that the August 14 memo is more
indicative of the consultation that is occurring on the proposed action and that consultation with
both FWS and NMFS continues.

In conclusion, section 3.16.6.1, POTENTIAL EFFECTS TO HABITAT IN MEXICO, is an
argument against, rather than for, the implementation of surplus criteria. The second and fourth
full paragraphs at 3.16-13 claim that "the potential magnitude of these excess flows is not
affected by interim surplus criteria” because "all alternatives plus baseline indicate a decrease in
frequency of flood control releases and flow amounts.” However, two paragraphs later the
analysis concludes "[s]pecial status species that utilize the riparian habitat along the Mexican
reach of the Colorado River could be affected by the decrease in frequency of flood control
releases and amounts of flow past Morelos Dam." Since dceclaration of a surplus is discretionary
with the Secretary, he must ensure that the adverse impacts to endangered species from any type
of surplus declaration are avoided. When read in conjunction with graphs showing the higher
probabilities under the baseline and flood control alternative, this also suggests that the
environmental harms of the other alternatives are significant and outweigh the benefits of any

10

RESPONSES

36: The action area extends to the Sea of Cortez. Reclamation is consulting with the U.S.
Fish and Wildlife Service and the National Marine Fisheries Service for the delta area of
Mexico and effects of the interim surplus criteria on species that occur in both the U. S. and
Mexico or only in Mexico are discussed in Section 3.16, Transboundary Impacts.

37: Reclamation is informally consulting with NMFS, as described in Section 5.3.5 of the
FEIS. Reclamation's assessment of effects on the vaquita and totoaba in Mexico is also
included in Section 3.16.6 of the FEIS. The August 14 memo is included in Attachment S.

38: As indicated by response to Comment 11-36 above, the analysis of effects to special
status species in Section 3.16 has been revised. Reclamation has concluded that
implementation of interim surplus criteria may affect, but is unlikely to adversely, some
species and is consulting with the U.S. Fish and Wildlife Service and NMFS, as required by
Section 7 of the ESA.
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36:  The action area extends to the Sea of Cortez.  Reclamation is consulting with the U.S. Fish and Wildlife Service and the National Marine Fisheries Service for the delta area of Mexico and effects of the interim surplus criteria on species that occur in both the U. S. and Mexico or only in Mexico are discussed in Section 3.16, Transboundary Impacts.  







37:  Reclamation is informally consulting with NMFS, as described in Section 5.3.5 of the FEIS.  Reclamation's assessment of effects on the vaquita and totoaba in Mexico is also included in Section 3.16.6 of the FEIS.  The August 14 memo is included in Attachment S.








38:  As indicated by response to Comment 11-36 above, the analysis of effects to special status species in Section 3.16 has been revised.  Reclamation has concluded that implementation of interim surplus criteria may affect, but is unlikely to adversely, some species and is consulting with the U.S. Fish and Wildlife Service and NMFS, as required by Section 7 of the ESA.
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Recommendations

In sum, the DEIS underestimates the potential environmental impacts of interim surplus
criteria. By narrowly defining the scope of the Secretary’s discretion in managing the Lower
Colorado, Reclamation has effectively diminished the area of potential impacts and the extent of
impacts to water quality and sensitive species. Smaller geographic and ecological scope has, in
turn, subjugated the significant environmental and social impact of the proposed criteria. As
a resull, there is no apparent need for environmental mitigation or for an environmental
preferable alternative. The quality of the draft EIS suffers as these transgressions accrue; only a
draft supplemental EIS can remedy these flaws.

39

Sincerely,

e 0{/\_
Kara Gillon

Associatc Counsel

William J. Snape, III
Vice-President for Law and Litigation

Aftachment

RESPONSES

39: A comprehensive discussion of this issue is in the end of the next section. Reclamation
does not believe that a Supplemental DEIS is required. We have expanded the area of
potential effect and revised analyses of water quality and sensitive species impacts. A
preferred alternative and environmental commitments are identified in the FEIS. The ROD
will discuss the environmentally preferred alternative.

COLORADO RIVER INTERIM SURPLUS CRITERIA FEIS

LETTER 11
B-32



B-E Engineering 


B-E Engineering 


B-E Engineering 
39

B-E Engineering 
cont'd

B-E Engineering 
39:  A comprehensive discussion of this issue is in the end of the next section. Reclamation does not believe that a Supplemental DEIS is required.  We have expanded the area of potential effect and revised analyses of water quality and sensitive species impacts.  A preferred alternative and environmental commitments are identified in the FEIS.  The ROD will discuss the environmentally preferred alternative.
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Mr. David Hogan

Center for Biological Diversity
P.O. Box 628

Santa Ysabel, California 92070

Dear Mr. Hogan:

Sew, BL Zbog L1i4oRt F2

UNITED STATES DEPARTMENT OF COMMERCE
Nationel Qceanic and A veric Adminigtration
NATIONAL MARINE FISHERIES SERVICE

Southwest Region

501 West Ocean Boulevard, Suite 4200

Long Beach, California 908024213

July 13, 2000

This letter is in response to the Center for Biological Diversity request under the Freedom of

Information Act (FOIA), dated June S, 2000,

for documents relating to an informal or formal

Endangered Species Act (ESA) consultation which may have occurred between the Bureau of
Reclamation and the National Marine Fisheries Service (NMFS) with regard to the Department
of the Interior’s Colorado River Interim Surplus Criteria.

Y understand that you spoke with Ms. Deanna Harwood, staff attorney in the Office of General

Counsel, National O jc and A pheric
Harwood and I appreciate your acceptance of

Admini (NOAA) on July 7, 2000. Ms.
f our request for additional time in responding to

your request. It is our understanding from that conversation that your interest is limited to
whether the Bureau of Reclamation had initiated informal or formal ESA consultation with

NMFS. As the Bureau of Recl

jon has not

d NMFS regarding informal or formal

ESA consultation on the Department of Interior's Colorado River Interim Surplus Criteria, we
have no documents responsive to your request.

Although this does not constitute a denial of your request because there were no records available
or withheld, you may appeal this determination within 30 days of receipt of this letter. Appeals
shall be addressed to the Office of the General Counsel, Room 5882, U.S. Department of

. Cemmarce, 14th Strect and Constitution Avénue, N.W., Washington, D:C. 20230, and

prominently mark your letter and the outside

envelape, "FOLA Appeal.” Your appeal should state

the reasons why you believe this determination was in error. Attach a copy of your original
request and a copy of this letter to your appeal.

cc: Deanna Harwood

@ Printed on Recycled Paper

Sincerely,

Rodney R. Melnnis
Acting Regional Administrator

RESPONSES

COLORADO RIVER INTERIM SURPLUS
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September 8, 2000

Regional Director

Lower Colorado Region

Attention: Jayne Harkins (LC-4600)

Bureau of Reclamation . 08¢ 08
PO Box 61470 % 90
Boulder City, Nevada 89006-1470

Via fax: (702) 293-8042
Re: Colorado River Interim Surplus Criteria DEIS
Dear Ms. Harkins:

The Pacific Institute for Studies in Development, Environment, and Security respcctfully
submits the following comments on the Colorado River Interim Surplus Criteria draft
Environmental Impact Statement (DEIS). These comments will also be sent to you via regular
and clectronic mail. The Pacific Institute is an independent, non-partisan, non-profit center in
Oakland, California, created in 1987 to conduct research and policy analysis in the areas of
environment, sustainable development, and international security. The Institutc has actively
participated in the development of the Interim Surplus Criteria for more than a year, via formal
scoping comments and through informal discussions and workshops. The Pacific Institute also
submitted a sct of “Environmental Interim Surplus Criteria” for consideration in the DEIS.

The Pacific Institute welcomes the effort to develop interim surplus criteria. We believe that
facilitating the implementation of plans and projects to reduce California’s use of Colorado River
water to its legal apportionment is a worthy objective, and that interim criteria are a reasonable
means of achieving this objective. The Institute does not believe, however, that meeting this
objective should come at the cost of further harm to the environment.

In the attached comments, the Pacific Institute identifies several major flaws in the DEIS. These
include: the failure to analyze the impacts of the 7 State Guidelines (likely to be the preferred
alternative);, the scope of the document; several of the modeling assumptions; the selection of
the 75R trigger as a baseline instcad of the flood control trigger; the absence of an adequate
cumulative impacts assessment; and a general disregard for the Secretary’s responsibility to
“protect and enhance the environmental resources of the basin.”

The general effect of these deficiencies is to understate the potential environmental impacts of
interim surplus criteria. The Pacific Institute concludes that the DEIS is inadequate and should
be formally revised and reissued for public comment as a Supplemental Draft Environmental
Impact Statement. The deficiencies highlighted in the attached comments are of sufficient
magnitude that they preclude a reasonable assessment of the potential environmental impacts
associated with the adoption of interim surplus criteria.

654 13TH STRELT, SUITE 104 PHONE: 510 251-14600
OAKLAND CaA 94612, U.S A. PRINTED ON 100% RFCYCLFD PAPFR FAX: 510 251-2203
WWW. PACINST.ORG ® E-MAIL: PISTAFF@PACINST.ORG
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More broadly, the Pacific Institute believes that the potential benefits generated by interim
surplus criteria do not warrant their environmental costs. These costs could be substantial. By
the year 2015, the flood control alternative would generate a 17% greater probability of flows
reaching the delta than would the six states’ plan, itself likely to generate more flows than the 7
state plan. Because the frequency and magnitude of such flows are closely tied to the
reproduction and health of the native riparian vegetation in the region, and indirectly to the
myriad of threatened and endangered species that depend on this habitat, this projected reduction
in flows is significant. The projected benefits of the interim surplus criteria are less clear.
Interior is promoting the surplus criteria as necessary to reduce California’s consumption of
Colorado River water. Yet California’s plan to reduce its use, even under the most optimistic of
projections, would not mect the target conservation objective. And California continues to
demand additional water, above and beyond that outlined within the 7 State Plan. At the August
16™ AOP meeting, California requested a full surplus declaration for calendar year 2001,
including 150,000 acre-feet for agricultural demands, justifying this request as a “transition” into
the intcrim period. The absence of a real “4.4 Plan,” combined with California’s continued
failure to reduce its use, suggest that California will not markedly reduce its usc in the next
ifieen years. In light of these substantial costs and tentative benefits, there is little incentive to
condone increased threats to environmental values along the lower Colorado River.

The Secretary of the Interior has stated that surplus flows must be determined and allocated with
no net loss of environmental benefits. According to the DEIS, the proxy for the 7 State Plan
would likely generate a net loss of such benefits. Reclamation should identify a reasonable
mechanism for mitigating the loss of such benefits, whether through the releases suggested by
the Environmental Criteria or via another mechanism for protecting environmental benefits.

Overall, the Pacific Institute recommends that Reclamation issue a supplemental DEIS that:
defines and assesses the potential environmental impacts of the 7 State Guidelines
expands the scope to encompass the limitrophe, the delta in Mexico, and the Upper Gulf
revises the modeling assumptions as described in the attached comments

uses the flood control altemative as the baseline

adequately accounts for cumulative impacts

assesses the Environmental Tnterim Surplus Criteria

SRR e

Thank you for the opportunity to participate in this important process. Please do not hesitate to
contact me if you wish to discuss any of the points made in the attached comments.

Sincerely,

o

Michael Cohen
Research Associate

enclosure

RESPONSES
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OVERVIEW

California currently uses about 18% more Colorado River water than its normal entitlement.
Until recently, this excess came from the unused apportionments of Arizona and Nevada, the
other two states in the lower Colorado River basin. As Arizona and Nevada continue to increase
their own use, the federal government and the other basin states have pressured California to
reduce its use down to its legal entitlement. In response, California drafted a plan to reduce its
use, but claims that over the next 15 years it will require a reliable supply of additional “surplus”
water from the Colorado River to implement this plan. The Department of the Interior and the
other basin states have decided that the benefit of implementing California’s plan outweighs the
risks of increased shortage and other costs associated with drawing down the elevation of Lake
Powell and Lake Mead, and so agreed to create temporary rules, known as interim surplus
criteria, to allow California to use additional water. Interior claims that this long-term benefit
outweighs the potential short-term costs to the environment, such as reduced flows to the
Colorado River delta.

The Bureau of Reclamation published a Notice of Intent to develop surplus criteria for Colorado
River management on May 18, 1999 (64 Fed Reg 27008). On July 7, 2000, the U.S. Bureau of
Reclamation issued a Draft Environmental Impact Statement (DEIS) to analyze the potential
environmental impacts of adopting specific interim criteria (65 Fed Reg 42028). On August 8,
2000, Reclamation published a new set of rules, known as the 7 States’ proposed interim surplus
guidelines (65 Fed Reg 48531).

The adoption of surplus criteria will impact several related Colorado River issues, including the
frequency and magnitude of “space-building” and reservoir spill (flood) flows, the availability of
water for the delta region, habitat availability and quality for federally listed species, off-stream
storage, the lower Colorado River MSCP, the availability of surplus flows for Mexico,
recreational uses along Lake Powell and Lake Mead, water quality issues, power generation, the
probability of shortage conditions on the river, and others. The Pacific Institute’s comments
focus on the scope of the DEIS, potential impacts to habitat along the Colorado River
downstream of Lake Mohave, modeling assumptions, and several procedural issues.

The Pacific Institute identifies several significant deficiencies in the DEIS:

1. The DEIS does not include the 7 State Plan The DEIS fails to analyze the potential impacts
of the 7 State Plan, which is likely to be the preferred alternative. Comments by various basin
state representatives at the August 16" Annual Operating Plan (AOP) meeting in Las Vegas
indicated that the basin states already assume that the 7 State Plan will be adopted. Yet the

1 DEIS uses a different plan as a proxy for the 7 State Plan, justifying its decision because a

“preliminary review” of this plan suggests that it lies “within the range of alternatives and

impacts analyzed in the DEIS.” A preliminary review by the Pacific Institute indicates that

the new, unanalyzed plan would increase Colorado River depletions, exacerbating the
potential impacts relative to the proxy plan and to the baseline. The Pacific Institute
recommends that these impacts be modeled and analyzed.

2. Scope The scope of the DEIS is inadequate. The DEIS does not analyze the full range of
potential impacts within the U.S., arbitrarily excluding the limitrophe division of the Colorado
River. Additionally, the discussion of transboundary environmental impacts are cursory and

RESPONSES

1: Reclamation agrees and has modeled and analyzed the Basin State Alternative for this
FEIS. It should be noted that this alternative has been selected as the preferred alternative.

2: The area of potential effect has been expanded to include consideration of the Colorado
River 100-year floodplain to the SIB. The Transboundary analysis has been modified in the
FEIS and Reclamation believes this section appropriately assesses potential effects in
Mexico.

COLORADO RIVER INTERIM SURPLUS CRITERIA FEIS

LETTER 12
B-37



B-E Engineering 


B-E Engineering 


B-E Engineering 
1

B-E Engineering 
2

B-E Engineering 
1:  Reclamation agrees and has modeled and analyzed the Basin State Alternative for this FEIS.  It should be noted that this alternative has been selected as the preferred alternative.







2:  The area of potential effect has been expanded to include consideration of the Colorado River 100-year floodplain to the SIB.  The Transboundary analysis has been modified in the FEIS and Reclamation believes this section appropriately assesses potential effects in Mexico.


VOLUME Ill, PART B

ORGANIZATIONS - PACIFIC INSTITUTE

COMMENT LETTER

Pacific Institute comments on
the Interim Surplus Criteria DEIS
September 8,2000 Page 2 of 14

inadequate. The DEIS fails to acknowledge the potential impacts to the Upper Gulf of
California, the listed species found there, and the socioeconomic values dependent upon flows
to the Gulf. The Pacific Institute recommends that the scope be extended to encompass the
estuary at the mouth of the Upper Gulf and the full floodplain in the Colorado River delta.

3. Modeling Assumptions The model is based on a series of assumptions that distort the results
3 used to predict potential environmental impacts. These results understate the magnitude of
potential impacts to the environmental resources within the affected area. The Pacific
Institute recommends that the assumptions be refined, as described in the following.

4. Baseline The selection of a liberal baseline, based on the 1997 surplus declaration, rather

than the more conservative flood control baseline used for the 1998, 1999, and 2000 surplus
4 declarations, is inappropriate. The use of this arbitrary, liberal baseline diminishes the
projected impacts of interim surplus criteria, effectively understating the magnitude the action.
The Pacific Institute recommends that the flood control guidelines be used as the baseline.

5. Cumulative Impacts The DEIS inadequately accounts for cumulative impacts, and then
5 discounts these impacts, in violation of NEPA. The Pacific Institute recommends that the
DEIS list and describe the full range of federal and non-federal actions that impact the
affected area, and account for these cumulative impacts.

6. Environmental Responsibilities Long term Colorado River system management objectives

require the Secretary to “protect and enhance the environmental resources of the basin.” The
6 adoption of the interim surplus criteria, particularly the 7 State Plan, would not satisfy this
objective. An alternative submitted to Interior by the Pacific Institute and nine environmental
organizations would meet both the stated objectives for interim surplus criteria and the
Secretary’s broader environmental trust responsibilities. The Pacific Institute recommends
that Reclamation analyze the potential impacts of this alternative in the DEIS.

The general effect of the above deficiencies is to understate the potential environmental impacts
of interim surplus criteria. The Pacific Institute concludes that the DEIS is inadequate and
7 should be formally revised and reissued for public comment as a Supplemental Draft
Environmental Impact Statement. The deficiencies highlighted in these comments are of
sufficient magnitude that they preclude a reasonable assessment of the potential environmental
impacts associated with the adoption of interim surplus criteria.

More broadly, the Pacific Institute believes that the purported benefits generated by interim
surplus criteria do not warrant their environmental costs. These costs could be substantial. By
the year 2015, the flood control alternative would generate a 17% greater probability of flows
reaching the delta than would the six states’ plan, itself likely to generate more flows than the 7
state plan. Because the frequency and magnitude of such flows are closely tied to the
reproduction and health of the native riparian vegetation in the region, and indirectly to the
myriad of threatened and endangered species that depend on this habitat, this projected reduction
in flows is significant. The projected benefits of the interim surplus criteria are less clear.
9 Interior is promoting the surplus criteria as necessary to reduce California’s consumption of
Colorado River water. Yet California’s plan to reduce its use, even under the most optimistic of
projections, would not meet the target conservation objective. And California continues to
demand additional water, above and beyond that outlined within the 7 State Plan. At the August

RESPONSES

3: Section 3.16.5.3 has been added to the FEIS to provide information on the general
potential impacts that the implementation of interim surplus criteria may have on the
frequency of excess flows to Mexico as well as the potential resultant impacts to
groundwater recharge and salinity South of the SIB. Reclamation does not concur with the
suggestions presented under the headings - "Baseline", "Cumulative Impacts" and
"Environmental Responsibilities." Reclamation's rationale for using the analyses criteria and
type of analysis presented in the DEIS and FEIS are explained and detailed in these
documents. See responses below.

4: See response to Comment 57-11.

5: Section 4.2 has been modified and Reclamation believes that it has appropriately
addressed potential cumulative effects of the proposed action.

6: An EIS need not consider an infinite range of alternatives, only reasonable and feasible
ones and those reasonably related to the purposes of the project that afford a reasoned
choice by the decision maker. The rule of reason shall be utilized in development of a range
of alternatives. NEPA does not require a separate analysis of alternatives which are not
significantly distinguishable from alternatives actually considered, or which have
substantially similar consequences. For these reasons Reclamation considered the Pacific
Institute alternative but eliminated it from further analysis because part of it did not meet the
purpose and need of the proposed action and the remainder of the alternative mirrored the
Six States Alternative which was analyzed in depth.

7: Reclamation disagrees with the commentor's opinion that the DEIS is inadequate and
should be revised and a supplemental DEIS reissued. Reclamation has followed regulations
implementing NEPA and it is accepted practice to update, refine, clarify and make factual
corrections to the content and analyses in the EIS resulting from improved data control,
public comments, coordination with interested parties and incorporate these changes into
the document and circulate it as a FEIS.

8: Comment noted. Section 3.16.6 of the FEIS has been expanded to provide more
information on the potential effects of changes in excess flows on habitat and threatened or
endangered species in Mexico for each of the alternatives.

9: Comment noted. Please refer to the introduction to Volume Il regarding the proposed
action and its relationship to California's program to reduce its dependence on surplus water.
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9: Comment noted. Please refer to the introduction to Volume III regarding the proposed action and its relationship to California's program to reduce its dependence on surplus water.


VOLUME Ill, PART B

ORGANIZATIONS - PACIFIC INSTITUTE

cont'd

COMMENT LETTER

Pacific Institute comments on
the Interim Surplus Criteria DEIS
September 8, 2000 Page 3 of 14

16" AOP meeting, California requested a full surplus declaration for calendar year 2001,
including 150,000 acre-feet for agricultural demands, justifying this request as a “transition” into
the interim period. The absence of a real “4.4 Plan,” combined with California’s continued
failure to reduce its use, suggest that California will not markedly reduce its use in the next
fifteen years. In light of these substantial costs and tentative benefits, there is little incentive to
condone increased threats to environmental values along the lower Colorado River.

BACKGROUND

On July 7, 2000, the Bureau of Reclamation released the draft environmental impact statement
(DEIS) for the adoption of interim surplus criteria for the Colorado River. These surplus criteria
are meant to establish specific guidelines to assist the Secretary of the Interior’s determination
whether to declare a surplus condition for the river, and to facilitate California’s implementation
of measures to reduce the state’s use of Colorado River water from its current use of about 5.2
million acre-feet' (MAF)/year to its legal entitlement of 4.4 MAF.

Under a complex institutional arrangement known as the Law of the River, Arizona, California
and Nevada are entitled to use 7.5 MAF of water from the Colorado River each year. Of this
amount, California is apportioned 4.4 MAF. Most (3.85 MAF) of the rights to California’s water
belong to agricultural users, leaving only 0.55 MAF for the 17 million urban users in the greater
L.A. and San Diego metropolitan area. Since 1961, California has used an annual average of
almost 5.0 MAF, supplementing its entitlement with the unused apportionment of Arizona and
Nevada. In recent years, however, Arizona and Nevada have consumed most of their respective
apportionments, decreasing the availability of unused water for California.

In the past several years, California has consumed more than 5.2 MAF/year, largely because the
Metropolitan Water District of Southern California (MWD) has conveyed nearly 1.29 MAF/year
through its Colorado River Aqueduct. The Secretary of the Interior and the other six basin states
have pressured California to reduce its demands on Colorado River water down to the state’s
legal entitlement of 4.4 MAF. In response to these pressures, the state has drafted the California
Colorado River Water Use Plan (available at http:/crb.water.ca.gov/reports.htm), a loose
framework of conservation efforts, groundwater storage, offstream banking, rural-to-urban water
transfers, and other programs and projects to meet the agricultural and urban water needs of the
state while reducing consumption. Originally, this water use plan was called the “4.4 Plan,” but
because it only projects 0.49 MAF of savings in the next 15 years and 0.54 MAF of savings in
the next 25 years, it was given its longer but less ambitious title.

Partly in response to California’s demand for additional water as it drafted the California Plan,
and partly because of very high reservoir levels and unusually wet hydrologic conditions, the
Secretary declared a surplus for the river each year from 1996 — 2000. Authority for the
Secretary to declare a surplus stems from the Arizona v California Supreme Court Decree
(1964). A surplus condition allows the lower basin states to consume water beyond their normal
apportionment of 7.5 MAF. California is entitled to 50% of this surplus, Arizona 46%, and
Nevada 4%; a state may also use the another state’s unused apportionment. The Secretary

! An acre-foot is 325,851 gallons of water, approximately the amount two families of four use ina year. The
estimated annual flow of the Colorado River since 1906 is about 15 MAF.

RESPONSES
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declared these surpluses through the Annual Operating Plan (AOP) process, with the assistance
of representatives of the seven Colorado River basin states (Arizona, California, and Nevada in
the Lower Basin and Colorado, New Mexico, Utah, and Wyoming in the Upper Basin), tribal
representatives, water users, members of the academic and scientific communities,
environmental organizations, contractors for hydroelectric power, and the general public.

PARTICIPATION OF THE PACIFIC INSTITUTE

On June 28, 1999, the Pacific Institute submitted comments on the scope of the National
Environmental Protection Act (NEPA) process and the DEIS, urging the inclusion of an
assessment of transboundary impacts, among other concerns. In November 1999, Pacific
Institute staff met with a senior Reclamation official to discuss our concerns regarding the
potential environmental impacts of interim surplus criteria. As a result of this conversation, the
Institute coordinated a meeting in Las Vegas on December 16" between representatives of
several environmental groups and senior Reclamation staff. Among the concerns voiced at the
meeting was the potential for surplus criteria to lower the elevation of Lake Mead, decreasing the
frequency and magnitude of the space-building and flood release flows that sustain native
riparian habitat along the lower Colorado River, especially in the river’s delta in Mexico. Upon
Reclamation’s request, the Pacific Institute offered to draft a set of interim surplus criteria that
reflected the interests and concerns of the environmental community.

In response to the concerns voiced by environmental groups at the meeting, the Secretary of the
Interior added language to his keynote address on December 17, 1999 to the Colorado River
Water Users Association conference. The Secretary stated that surpluses must be determined
and allocated with no net loss of environmental benefits (emphasis added), setting an important
environmental baseline for interim surplus criteria. The Pacific Institute incorporated the
Secretary’s environmental baseline into the “Environmental Interim Surplus Criteria for the
Colorado River” (DEIS Attachment F) that was drafted jointly with American Rivers, Defenders
of Wildlife, Environmental Defense, Friends of Arizona Rivers, Glen Canyon Institute, Grand
Canyon Trust, Land and Water Fund of the Rockies, Sierra Club Colorado River Task Force, and
the Sonoran Institute, as well as several members of the academic community. These criteria
were designed to satisfy the dual objectives of improving the predictability of surplus conditions
for water users and facilitating California’s reduction in the use of Colorado River water, without
causing further harm to the environment. In effect, they integrated mitigation measures into the
criteria themselves.

INTERIOR AND THE DELTA

The Department of the Interior has publicly recognized the importance of the Colorado River
delta. The Secretary’s keynote address reflected this recognition. On May 5, at the Law of the
Colorado River conference in Tucson, the Deputy Secretary said that the delta is an issue whose
time has come. Less than two weeks later, Interior and its counterpart agency in Mexico,
SEMARNAP, signed the Joint Declaration to Enhance Cooperation in the Colorado River Delta.
In the Joint Declaration, Interior pledges to “strengthen cooperative action and mechanisms, to
improve and conserve the natural and cultural resources of the Colorado River Delta, including
the river and associate wetland habitats,” and “develop strategies of environmental
sustainability,” among other actions.

10: Comment noted.

RESPONSES
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In a opinion piece that appeared in the Los Angeles Times on August 25™, the Deputy Secretary
wrote of the CALFED process that

It’s also about restoring the watersheds that have borne the effects of water manipulations that

were undertaken in a different era, an era that paid little regard to the impact that damming,

depleting or diverting rivers and streams would have on downstream water quality, fish and

wildlife resources and other environmental values.
These words could have been written about the Colorado River. Yet, while the CALFED plan
recognizes and allocates water for environmental needs, the interim surplus criteria do not.

THE COLORADO RIVER DELTA

Historically, prior to the construction of dams, diversions, and other reclamation projects,
millions of acre-feet of Colorado River water flowed every year through the Colorado River
delta and into the Upper Gulf of California, supporting tremendous levels of biological
productivity and diversity. The delta has been degraded as human demands have dramatically
reduced the amount of water reaching it. Except for years with unusually high run-off, virtually
the entire flow of the Colorado is now captured and used before reaching the river’s mouth.
However, even without the historic flows, the remnants of the delta and Upper Gulf still
comprise the largest and most critical desert wetland in North America, as well as one of the
world’s most diverse and productive marine ecosystems. In recent years, flood release flows
from upstream dams have prompted the re-emergence of ecologically valuable riparian habitat
and have been strongly correlated with a rise in the shrimp catch in the Upper Gulf, an indication
of the renewed viability of an important estuary. In 1993, Mexico affirmed the importance of the
region and designated it a Biosphere Reserve, which has since received international recognition.

At its upper reaches, the delta is dominated by native vegetation such as cottonwoods and
willows, offering more than twice the amount of native riparian habitat found in the entire reach
of the Colorado River in the United States from Hoover Dam to the Mexican border. The native
riparian vegetation of the lower Colorado River and the delta evolved in response to occasional
flood events; such flows must be replicated to ensure the continued viability of these species.
The middle extent of the delta contains extensive backwaters filled by occasional floods,
providing valuable wetland habitat for migratory birds as well as a myriad of local species. The
delta supports several species listed by the U.S. Fish & Wildlife Service, including southwestern
willow flycatchers (Empidonax traillii extimus), Yuma clapper rails (Rallus longirostris
yumanensis), totoaba (Totoaba macdonaldi) and desert pupfish (Cyprinodon macularius), while
the river’s estuary is home to the vaquita porpoise (Phocoena sinus), the world’s most
endangered marine mammal.

Currently, the Colorado River delta is largely dependent on flood control releases from Hoover
Dam. These waters are released primarily from October through February, to provide flood
control storage space. It is important to distinguish between surplus flows, which are released
upon declaration of a “surplus condition” in response to the diversion orders of downstream
users, and flood flows. Army Corps of Engineers guidelines dictate the release of water from
Hoover Dam from August through December to ensure sufficient flood control storage capacity.
These releases are known as “space building releases,” while releases made after January 1 to
ensure sufficient flood control storage capacity are known as “flood control releases.” Both are
also referred to as “spills.” These flows may be diverted by downstream users. It is important
to note that the current timing of flood control releases precedes the natural flood regime and

RESPONSES

11: See response to Comment 22-8.

12: See Sections 1.3.6 and 3.3.1.2 for explanations of flood control operations for Lake
Mead (Hoover Dam).
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12:  See Sections 1.3.6  and 3.3.1.2  for explanations of flood control operations for Lake Mead (Hoover Dam).
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therefore offers less benefit for the successful recruitment of native riparian vegetation such as
cottonwoods and willows than if these releases more closely mimicked the river’s natural flood
regime.

THE DEIS

POTENTIAL AFFECTED AREA

The DEIS notes the requirement to assess transboundary impacts, pursuant to Executive Order
12114 and the Council on Environmental Quality Guidelines on NEPA Analyses for
Transboundary Impacts, as well as the regulations implementing Endangered Species Act
consultations with the Fish and Wildlife Service and the National Marine Fisheries Service. Yet
the DEIS states that the potential area of impact extends downstream only as far as the Northerly
International Boundary (NIB) (p. 3.2-1). This is inconsistent with the Lower Colorado River
Multi-Species Conservation Program (MSCP) planning area, which extends as far south as the
Southerly International Boundary (SIB), 23 miles further south. It is also inconsistent with the
controlling legal authority noted above. Ironically, Map 3.2-1 of the DEIS identifies the “Area
of Potential Effect” as extending below the NIB, below the SIB, as far downstream as the river’s
mouth at the Gulf of California.

The geographic scope of the DEIS should be broadened as well as lengthened. Below Morelos
Dam, the river’s floodplain widens toward the south. The entire region within the levees in
Mexico should be included as the potentially impacted area, as releases of sufficient magnitude
to cause overbank flooding could potentially inundate much or all of this area; the 100-year
floodplain is much broader in the delta than it is upstream. The DEIS should list the size of the
affected area for each of the reaches of the river examined and include specific vegetation
coverages for each area. Much of this information has been compiled by the MSCP for the U.S.
reach of the river, and has also been documented for the Mexican region.

Historically, the Colorado River emptied into the upper Gulf of California, creating one of the
world’s most productive estuaries. As a result of flood control releases in the mid-1980s and
again starting in 1997, water again flows into the Upper Gulf. These flows generate measurable
ecological and economic benefits. Such benefits would be negatively impacted by the projected
reductions in flows due to the implementation of surplus criteria. These impacts should be
analyzed in the supplemental DEIS.

The letter (in Attachment Q) from Arturo Herrera, Commissioner of the Mexican counterpart to
the US State Department’s IBWC, highlights several other potential impacts resulting from the
implementation of surplus criteria, including reduced recharge of the Mexicali aquifer. Annual
overdraft of the aquifer is partly offset at present by infiltration from periodic Colorado River
flood flows. Absent this periodic recharge, the level of the water table would drop more rapidly,
increasing the hydrologic gradient under the border and drawing groundwater from the U.S.
Such indirect impacts extend the area of potential effect and should be analyzed as part of the

% See Daniel F. Luecke etal. 1999. 4 Delta Once More: Restoring Riparian and Wetland Habitat in the Colorado
River Delta. Washington, DC: Environmental Defense Fund Publications, pp. 20-29.

RESPONSES

13: Potential effects on special-status species within the expanded area of potential effect

are addressed Section 3.8 of the FEIS. Map 3.2-1 has been revised to more accurately
represent the area of potential effect considered within the U.S. as well as areas within
Mexico that are addressed in Section 3.16, Transboundary Impacts.

14: See response to Comment 12-8.

15: Reclamation believes that the analysis presented in this section. Section 3.16,

Transboundary Impacts, has been modified for the FEIS and adequately and appropriately

identifies potential effects of interim surplus criteria in Mexico. Note that Reclamation is
committed to working with Mexico to address specific concerns.
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13:  Potential effects on special-status species within the expanded area of potential effect are addressed Section 3.8 of the FEIS.  Map 3.2-1 has been revised to more accurately represent the area of potential effect considered within the U.S. as well as areas within Mexico that are addressed in Section 3.16, Transboundary Impacts.
















14:  See response to Comment 12-8.





15:  Reclamation believes that the analysis presented in this section.  Section 3.16, Transboundary Impacts, has been modified for the FEIS and adequately and appropriately identifies potential effects of interim surplus criteria in Mexico.  Note that Reclamation is committed to working with Mexico to address specific concerns.
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NEPA process. Commissioner Herrera also underscores the potential environmental impacts on
the delta resulting from surplus criteria.’

Reclamation dismisses Commissioner Herrera’s concerns by stating that “it is not clear that these
concerns are a result of interim surplus criteria” (3.16-3). Dismissing these concerns violates the
spirit of consultation with Mexico. And, as noted in the DEIS, the selected alternative will alter
the frequency and magnitude of flood flows reaching Mexico, indicating that such concerns are
in fact real. The supplemental DEIS should extend the area of potential impacts to encompass
the full range of potential impacts to the delta region and the Upper Gulf of California, as well as
regions indirectly impacted due to reduced recharge of the Mexicali aquifer and the likely
increase in transboundary groundwater flows due to increased pumping in Mexico.

DEIS AND HABITAT

The DEIS fails to provide an adequate description of the habitat and species composition present
along the lower Colorado River in the U.S. and in Mexico below Morelos Dam. The DEIS
should provide a map displaying the various vegetation coverages along the river downstream of
Mohave Dam, to reflect riparian and wetland habitat present in the various wildlife refuges along
the river and within the delta in Mexico. The minimum stage necessary to freshen backwaters
along the mainstem of the river and to inundate the floodplain in Mexico should be indicated on
the map, along with a projected frequency interval at which these conditions would be satisfied
under the different alternatives under consideration. The DEIS offers only generalized
information and aggregated acreage estimates, despite the fact that more refined data exist.*

The DEIS does not address the significant difference in the quantity and frequency of water
reaching the delta that the model projects for the flood control alternative and the Six States’
Plan. Table 3.16-1 indicates that, in the year 2015, the probability of flood flows reaching the
delta is more than 16 percent greater under the flood control alternative than under the Six
States’ Plan. The reduced frequency of flows to the affected area under the Six States Plan
would cause further harm to habitat in the area, subsequently impacting the species that depend
on this habitat. The DEIS should analyze these impacts.

Section 3.16.6.1 states that reductions in flows below the NIB were instituted through the 1944
Treaty. This statement is incorrect and is likely not what was intended. The Treaty establishes
minimum, not maximum, flows. In fact, the Treaty increased the quantity of flows that the U.S.
was prepared to deliver to Mexico.” The responsibility for the dramatic reductions in the flow of
the Colorado River to its delta, from historic levels of roughly 14 MAF/year to zero in most
years, lies with U.S. interests.

CUMULATIVE IMPACTS

NEPA requires a cumulative impacts analysis: the cumulative impacts of surplus criteria atop
increased upper basin consumption and continued excessive use by California, among other

* Note that “alamos”™ in the Commissioner’s letter is correctly translated as “cottonwoods.”

* See Daniel F. Luecke etal. 1999. 4 Delta Once More, pp. 20-29.

* Norris Hundley, jr. 1966. Dividing the Waters: A Century of Controversy between the United States and Mexico.
Los Angeles: University of California Press.

RESPONSES

16: Potential effects on special-status species within the river corridor between Hoover Dam
and the SIB are addressed in the BA for ISC/SIAs and have been summarized in Section 3.8
of the FEIS.

17: The EIS discusses these potential effects as necessary to identify the differences
between each of the alternatives compared to baseline conditions. Table 3.16-1 has been
updated in the FEIS with revised data.

18: Comment noted. Section 3.16.6.1 has been revised to state that "...reductions have
been instituted while meeting the requirements of an international treaty and the diversion
and use of such treaty water is solely at Mexico's discretion.” At least since execution of the
Treaty, it is incorrect to state that responsibility for reductions of flows to Colorado River delta
lies with U.S. interests alone.

19: See response to Comment 12-5.
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16:  Potential effects on special-status species within the river corridor between Hoover Dam and the SIB are addressed in the BA for ISC/SIAs and have been summarized in Section 3.8 of the FEIS.







17:  The EIS discusses these potential effects as necessary to identify the differences between each of the alternatives compared to baseline conditions.  Table 3.16-1 has been updated in the FEIS with revised data.





18:  Comment  noted. Section 3.16.6.1 has been revised to state that "...reductions have been instituted while meeting the requirements of an international treaty and the diversion and use of such treaty water is solely at Mexico's discretion."  At least since execution of the Treaty, it is incorrect to state that responsibility for reductions of flows to Colorado River delta lies with U.S. interests alone.



19:  See response to Comment 12-5.
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actions, can not be dismissed. The DEIS provides less than a page on cumulative impacts (4.2).
The cumulative impacts analysis should list and describe all of the federal and non-federal
actions that could impact the affected area, including reasonably foreseeable future actions.
These listed impacts should then be analyzed in light of the additional incremental impacts posed
by the surplus criteria. The DEIS dismisses the potential incremental impacts due to the
selection of a preferred set of surplus criteria, stating that “the potential effects of interim surplus
criteria are likely to be negligible ...” relative to other actions. This is not an adequate
cumulative impacts analysis.

cont'd

PACIFIC INSTITUTE PROPOSAL

The “Environmental Interim Surplus Criteria,” submitted by ten NGOs and subsequently 20: See responses to Comment 11-8 and 13-4.
endorsed by the Center for Biological Diversity and The Wilderness Society, should be analyzed

in a supplemental DEIS. These criteria would satisfy the objective of facilitating California’s

reduction in its use of Colorado River water, without forcing the environment to bear the costs of

such actions. Although similar in many respects to the Six States Plan, the Environmental

Criteria differ sufficiently to merit appraisal in a supplemental DEIS.

20

In the following, and per previous conversations and correspondence with Reclamation staff, we
offer suggestions as to how best to model the Environmental Interim Surplus Criteria, and
suggest several specific projections that should be included in the supplemental DEIS.

21: Reclamation has noted the clarifications of the Pacific Institute's proposed interim
surplus criteria, and the recital of differences between its proposal and the Seven States
Proposal. The revised provisions of Pacific Institute's plan have been included in Attachment

Clarifications: F of the FEIS entitled Surplus Criteria Proposal by Pacific Institute.

= Reclamation should model the monthly release schedule under “2) baseline delta flows” so
that these delta flows are relatively constant throughout the year

= Reclamation should model the monthly release schedule under “5) delta flood flows” so that
100% of such releases are made from May through July, peaking in June at a ratio of 35%:
45%:20% (flows in other months would be released by the baseline flow trigger, above)

21 = Due to difficulties in modeling a Secretarial determination of “No Net Loss,” for the
purposes of modeling Reclamation should assume that such a determination is made

Differences between the Environmental Criteria (“NGO”) and the 7 States’ Plan (“States”):
= Normal elevation trigger: < 1120.4 for NGO, < 1125 for States

= Baseline delta flows 0.032 MAF above elevation 1120.4 for NGO; none for States

= Partial M&I/Domestic surplus elevation triggered between 1125 & 1145 for both; for
purposes of these modeling runs, the quantities of water released under the two plans are
equivalent

=  Full M&I/Domestic Surplus triggered above elevation 1145. NGO plan equivalent to
States’ plan with the following exceptions: Total deliveries through the Colorado River
Aqueduct would be limited to 1.212 million acre-feet under the NGO plan instead of 1.250
under the States’ plan

= Delta Flood Flows triggered by Reclamation 70 percent flood control avoidance elevation
(70A1) under the NGO plan; no such release under the States’

COLORADO RIVER INTERIM SURPLUS CRITERIA FEIS LETTER 12
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20:  See responses to Comment 11-8 and 13-4.






21:  Reclamation has noted the clarifications of the Pacific Institute's proposed interim surplus criteria, and the recital of differences between its proposal and the Seven States Proposal.  The revised provisions of Pacific Institute's plan have been included in Attachment F of the FEIS entitled Surplus Criteria Proposal by Pacific Institute.
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= Full Surplus/Quantified Surplus 70R trigger for both plans, although for the purposes of
determining the trigger elevation the NGO plan considers the above delta baseline and flood
flows as “uses” and the States plan does not (so the trigger elevation will be higher under the
NGO plan). Unlike the States’ plan, under the NGO plan, no water would be made available
to California or Nevada for off-stream storage, including groundwater banking, under this
tier, and no surplus water would be made available to Arizona for such purposes under this
tier.

= Flood Control Surplus equivalent for the two plans

= Shortage Criteria the NGO plan does not establish shortage criteria

Requested information:
= Probabilities of shortage under the two plans, using the States’ definition of shortage

= Probabilities of delta flood flow releases over time

= Probabilities and projected quantities of flows below all major diversions, under the two
plans

= Probabilities and projected quantities of flow released under Partial M&I/Domestic surplus,
under the two plans, until year 2016

The DEIS states that “the delivery of water to or through Mexico would require modification of
the Treaty” (2-3). This is incorrect. The Treaty requires the U.S. to deliver a minimum quantity
of flows to Mexico; it does not limit the amount of water the U.S. may deliver. In 1998, the
U.S. delivered more than 3.0 MAF over Treaty obligations; in 1984, the U.S. delivered more
than 13.8 MAF over Treaty obligations. The development and implementation of interim
surplus criteria are subject not only to the demands of California and the basin states, but to the
Law of the River and the laws of the United States, including NEPA and the ESA. Within this
broader context, the proposed environmental surplus criteria are appropriate. Reclamation and
the basin states will likely come to find that the limited dedication of resources for environmental
purposes outlined in the environmental criteria are far more benign than the mitigation that will
be required should they choose to ignore environmental impacts in the U.S. and Mexico.

MODELING

The adoption of interim surplus criteria would create a new set of operational instructions for
managing the river; it would not require the construction of new infrastructure. The direct
environmental impacts of such criteria would be limited to the effects of changes in river
operation. To project the potential impacts of such changes, Reclamation created a basin-wide
model that uses the historical record (since 1906) of Colorado River flows to predict future
inflows to the system and releases from Lake Mead. As noted by Reclamation, the results of the
model are most sensitive to projections of future inflows, the least reliable data. The accuracy of
the model also decreases the further it projects into the future. Reclamation contends that the
main value of the model is that it allows for an analysis of the relative impacts between the
proposed alternatives, rather than an analysis of the absolute impacts of any one alternative.

22: Comment noted.

23: See response to Comment 18.

RESPONSES
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23:  See response to Comment 18.
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These comments address three general aspects of the model: the assumptions common to all
alternatives, the assumptions for specific alternatives, and the presentation of the model results.
There are five assumptions common to all alternatives that should be refined:

1. Inflows Even over the brief historical record, the yearly natural flow of the Colorado River
has varied dramatically, ranging from an estimated low of 5.0 MAF in 1977 to an estimated
high of 23.6 MAF seven years later. It is not clear that the Index Sequential Method (ISM)
used in the model captures the full range of future variability, particularly for the brief 15 year
duration of the surplus criteria. We suggest using a partially random model, one that inputs
all of the possible permutations of the historical record, to increase the range of possible flows
during the interim period.

2. Upper Basin Consumption The model uses 1996 projections of upper basin consumptive
use. These projections reflect a maximum probable rate of increase. As noted by Reclamation
at its Hydrological Modeling meeting (8/15/2000), upper basin diversions (and consumptive
use) are subject to flow variability because many of them are run of the river diversions, rather
than diversions from stable reservoirs, decreasing the likelihood that diversions will match
projected demand. The model should incorporate most probable and minimum probable rates
of increase for upper basin consumptive use, and Reclamation should assess the sensitivity of
the results to differences in such projections. Such rates of increase affect the quantity of
inflows to Lake Mead and therefore projections of Mead elevation, important for projecting
flood releases flows, shoreline impacts, and probabilities of shortage conditions.

3. Initial Mead Elevation The model uses as a starting condition the elevation of Lake Mead on
January 1, 2000. To improve the accuracy of the model, we recommend that this starting
elevation be changed to reflect the projected Mead elevation on December 31, 2000, currently
expected to be about thirteen feet lower than the previous year’s elevation due to lower than
average inflows. This significant drop in elevation will decrease the probability of water
reaching the delta region.

4. Deliveries at NIB The DEIS notes that the U.S. delivers approximately 0.14 MAF/year to
Mexico at a location one mile east of the river at the SIB. Yet the model assumes that this
delivery occurs 23 miles north, within the river channel. The model should be refined to
account for the different delivery points, the fact that the SIB delivery is not made within the
river channel, and the fact that the SIB deliveries are return flows from Arizona and not
mainstem water. This modeling assumption distorts projected flows through the limitrophe
and further downstream, and also distorts projections of maximum probable diversion by
Mexico through its Alamo Canal at Morelos Dam.

5. Yuma Desalting Plant The model assumes that the Yuma Desalting Plant will be operational
in the year 2015, yet fails to account for the impacts such an action would have on the
Cienega de Santa Clara. The Cienega currently relies on agricultural drainage flows that
bypass the desalting plant; operation of the plant would not only markedly decrease the
quantity of flows to the Cienega but would also markedly decrease the quality of the water
sent to the wetlands, destroying habitat of special status species such as the Yuma Clapper
Rail and Desert Pupfish. The DEIS should explain why it assumes operation of the Plant in
2015 and should not ignore the environmental impacts of such an action. Alternatively, and
more appropriately, the DEIS should not assume operation of the plant until the appropriate
environmental documentation has been completed.

RESPONSES

24: See the response to Comment No. 31-8 for a discussion of the Index Sequential Method.
Other methods are possible, and Reclamation is evaluating them for future use.

25: See response to Comment No. 14-10 for information regarding depletion schedules used
in the FEIS.

26: The projected Lake Mead elevation on January 1, 2002 was used for the initial condition
in FEIS modeling. See response to Comment No. 13-22 for further discussion.

27: The following excerpt will be added to Section 3.4.3.6 to address the Mexico water
supply delivery requirements under Minute 242: Minute 242 provides, in part, that United
States will deliver to Mexico approximately 1,360,000 acre-feet (1,677,545,000 cubic meters)
annually upstream of Morelos Dam and approximately 140,000 acre-feet (172,689,000 cubic
meters) annually on the land boundary at San Luis and in the limitrophe section of the
Colorado River downstream from Morelos Dam. It should be noted that while a portion of
Mexico's 1.5 maf annual apportionment is actually delivered below Morelos Dam, the entire
delivery to Mexico was modeled at Morelos Dam. This basic assumption, while different than
actual practice, served to simplify and facilitate the analysis of water deliveries to Mexico
under the baseline conditions and surplus alternatives.

28: See response to Comment No. 11-14 for a discussion of the FEIS assumption that the
Yuma Desalination Plant will begin operations after 2022.

COLORADO RIVER INTERIM SURPLUS CRITERIA FEIS

LETTER 12
B-46



B-E Engineering 


B-E Engineering 


B-E Engineering 


B-E Engineering 


B-E Engineering 


B-E Engineering 
24

B-E Engineering 
25

B-E Engineering 
26

B-E Engineering 
27

B-E Engineering 
28

B-E Engineering 
 

B-E Engineering 
24:  See the response to Comment No. 31-8 for a discussion of the Index Sequential Method.   Other methods are possible, and Reclamation is evaluating them for future use.





25:  See response to Comment No. 14-10 for information regarding depletion schedules used in the FEIS.







26:  The projected Lake Mead elevation on January 1, 2002 was used for the initial condition in FEIS modeling.  See response to Comment No. 13-22 for further discussion.



27:  The following excerpt will be added to Section 3.4.3.6 to address the Mexico water supply delivery requirements under Minute 242:  Minute 242 provides, in part, that United States will deliver to Mexico approximately 1,360,000 acre-feet (1,677,545,000 cubic meters) annually upstream of Morelos Dam and approximately 140,000 acre-feet (172,689,000 cubic meters) annually on the land boundary at San Luis and in the limitrophe section of the Colorado River downstream from Morelos Dam.  It should be noted that while a portion of Mexico's 1.5 maf annual apportionment is actually delivered below Morelos Dam, the entire delivery to Mexico was modeled at Morelos Dam.  This basic assumption, while different than actual practice, served to simplify and facilitate the analysis of water deliveries to Mexico under the baseline conditions and surplus alternatives.  

28:  See response to Comment No. 11-14 for a discussion of the FEIS assumption that the Yuma Desalination Plant will begin operations after 2022.
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29 6. Climate Change For the purpose of increasing the accuracy of longer-term projections, the
model should incorporate the range of potential impacts of climate change on the Colorado
River basin, which might reduce inflows by as much as 20 percent.6

The assumptions behind the various alternatives differ in some respects. These varying
assumptions inform the projections of the alternatives’ relative impacts. The DEIS bases much
of its analysis on the relative difference in flows under the different alternatives, making the
assumptions behind these alternatives especially important. Reclamation should clarify the
following points:

1. Baseline NEPA requires consideration of a “no action” alternative, to serve as a baseline for
comparison. To date, no formal surplus criteria exist to act as such a baseline. The Secretary,
acting without formal guidelines or criteria, has declared a surplus condition for the river each
year starting in 1996. Hydrologic conditions have varied considerably over the five years in
which surplus has been declared, to the extent that in 1996 insufficient volume was deemed
available to provide surplus for Mexico, while in 1998 more than 3.0 MAF were released
above downstream demands. Reclamation determined that a “75R” strategy offered the best
approximation of conditions on the river at the time of the Secretary’s declaration in 1997.
The DEIS fails to explain why Reclamation selected 1997 as the baseline year. Selecting
1996 as the baseline would have generated a much more liberal definition of surplus, while

30 selecting the years 1998-2000 would have matched a flood-control definition of surplus

(2.2.1.4). Reclamation should explain why it used a single year as the model for the baseline

condition, rather than the three years that followed. Although not markedly different than the

75R baseline, a flood-control baseline would generate a greater frequency and magnitude of
flows to the delta than the 75R baseline and a 16.7% greater chance of flood flows than the

Six States alternative in 2015.

2. California Consumptive Use As shown in DEIS Attachment G, the 75R baseline and the
flood control alternatives assume that California will only consume roughly 4.4 MAF/year. In
comparison, the six states’ plan assumes California will consume more than 5.2 MAF at full
surplus, and 5.0 MAF decreasing to 4.7 MAF at the Level 2 surplus tier. Yet the main
impetus for the creation of interim surplus criteria is to reduce California’s use to 4.4 MAF/
year. If California were only consuming 4.4 MAF/year, as assumed by the baseline, there
would be no need for interim surplus criteria. It is inconceivable that California will reduce
its use by more than 0.8 MAF in one year. The baseline/*no action” alternative therefore does
not accurately reflect actual conditions.

3. Six vs. 7 State Plan The 7 State Plan is the consensus approach submitted by the Colorado

River Basin states and therefore will very likely be the preferred alternative. Reclamation
31 claims that the 7 State Plan (65 Fed Reg 48531) is substantially similar to the Six State Plan
that is analyzed in the DEIS, and that it does not require its own analysis. The differences
between the two plans therefore demand scrutiny, to assess whether the DEIS analysis of the
Six State Plan is a reasonable proxy for what is likely to be the preferred alternative. The

¢ See L. Nash and P. Gleick, 1991, The sensitivity of streamflow in the Colorado basin to climatic changes, Journal
of Hydrology 125: 221-241 and L. Nash and P. Gleick, 1993, The Colorado River Basin and Climatic Change: The
Sensitivity of Streamflow and Water Supply to Variations in Temperature and Precipitation, Washington, DC: US
EPA, EPA230-R-93-009, 121 pp.

RESPONSES

29: There is not yet a consensus in the scientific community regarding whether long-term
climate change will result in overall wetting or drying of the Colorodo River Basin. The use of
the Index Sequential Method captures a wide range of flow conditions that enables the
evaluation of future water supply conditions under different hydrologic scenarios. See the
response to Comment No. 31-8 for a discussion of the Index Sequential Method.

30: Reclamation did not use only a single year as the basis for the baseline in the DEIS. See
the response to Comment 57-11 for an explanation of the derivation of the baseline.

31: Reclamation's statement that the Seven States Proposal was substantially similar to the
Six States Alternative was a conclusion about the need for a preliminary analysis to
accompany the DEIS. The preferred alternative has been derived from the Seven States
draft proposal, and has been analyzed in this FEIS at the same degree of detail as the other
alternatives.
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29:  There is not yet a consensus in the scientific community regarding whether long-term climate change will result in overall wetting or drying of the Colorodo River Basin.  The use of the Index Sequential Method captures a wide range of flow conditions that enables the evaluation of future water supply conditions under different hydrologic scenarios.  See the response to Comment No. 31-8 for a discussion of the Index Sequential Method.




30:  Reclamation did not use only a single year as the basis for the baseline in the DEIS.  See the response to Comment 57-11 for an explanation of the derivation of the baseline.























31:  Reclamation's statement that the Seven States Proposal was substantially similar to the Six States Alternative was a conclusion about the need for a preliminary analysis to accompany the DEIS.  The preferred alternative has been derived from the Seven States draft proposal, and has been analyzed in this FEIS at the same degree of detail as the other alternatives.
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following simplified table depicts specific differences between the two plans in their
prescribed surplus deliveries to California:

Surplus Tier Six States 7 States
Partial M&I for MWD 0.304 MAF’, less new transfers 0.262 MAF
Full M&I for MWD 0.554 MAF’, less new transfers 0.700 MAF

There are also programmatic differences between the two plans. The 7 State Plan is likely to
increase consumptive use by California, further decreasing the elevation of Lake Mead and
further decreasing the frequency and magnitude of excess flows reaching the delta and Upper
Gulf.

The data generated by the model should be presented in a clear manner that conveys pertinent
information to the reader. Model results should be refined as follows:
32: Figures and text were provided in the various sections of the DEIS and FEIS that

1. Annual Scale Much of the specific data in the DEIS is presented only for the years 2005, describe current and historical conditions, many on an annual basis.

2015, 2025, and 2050, providing only two data points for the interim period. At a minimum,
the DEIS should present actual data for 1999 as a historical reference, and then project flows
for the years 2000, 2005, 2010, and 2015, in addition to the longer-range projections, to
provide the reader with a more precise understanding of the potential impacts of the various
alternatives.

2. Seasonal Scale The DEIS projects monthly releases as proxies for seasonal flows to the
delta. However, the months selected to represent seasonal flows (January, April, July, and
October) do not reflect maximum discharge rates. The maximum quantity of flows to the
delta in 1997, for example, occurred in the months of February, August, and September.
Months should be selected based on their ability to represent maximum and minimum flows
to the delta.

3. Instantaneous Discharge To provide a more accurate picture of transboundary impacts, the 34: See response to Comment No. 13-28 for a discussion of model time steps.
model should be adjusted to project instantaneous releases. Such discharge rates can be

readily converted to river stage, allowing for an assessment of the potential to freshen
backwaters in the U.S. and inundate the floodplain in Mexico below Morelos Dam. Both of
these actions are critical for protecting and enhancing existing wetland and riparian habitat.
Additionally, the DEIS states that uncertainty about water use in Mexico challenges efforts to
predict potential effects of transboundary flows. The Pacific Institute agrees that it is
reasonable to assume that Mexico will continue to maximize its consumptive use of Colorado
River water. This use could be predicted by comparing the conveyance capacity of the Alamo
Canal with instantaneous flow rates above Morelos Dam (effectively a run of the river
diversion).

33: See response to Comment No. 13-27 for a discussion of seasonal analyses.

4. Figures The DEIS should clearly indicate the differences between the various alternatives
under consideration. Many of these differences are slight and tend to be lost at the resolution
displayed in the graphs in the DEIS. Figures 3.3-21a-d, for example, would benefit from
limiting the x-axis to those values between 75% and 100%, which would enable the reader to
draw a better distinction between the alternatives. Additionally, the DEIS incorrectly claims
that the highest frequency of flows to the delta is expected to occur under the Six States

35: Comment noted. All tables and figures have been updated to reflect data modeled for
FEIS, and have been made more readable. The incorrect statement regarding frequency of
flows to Mexico being greater for the baseline and flood control alternatives has been
corrected.

" Includes 0.108 MAF IID-MWD transfer (1999 level).
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32:  Figures and text were provided in the various sections of the DEIS and FEIS  that describe current and historical conditions, many on an annual basis.





33:  See response to Comment No. 13-27 for a discussion of seasonal analyses.





34:  See response to Comment No. 13-28 for a discussion of model time steps.










35:  Comment noted.  All tables and figures have been updated to reflect data modeled for FEIS, and have been made more readable.  The incorrect statement regarding frequency of flows to Mexico being greater for the baseline and flood control alternatives has been corrected.
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Alternative (3.3-44). As shown in Figs. 3-3-21a-d, both the baseline and flood control
alternatives would generate more frequent flows to the delta than the Six States Alternative.

7 STATE PLAN

The DEIS does not analyze the 7 State Plan, so its potential impacts can only be estimated from
the projections for the Six State Plan. Beyond this failure to satisfy NEPA guidelines, there are
several shortcomings associated with the 7 State Plan itself. Chief among these is that it does not
require that California reduce its use from current levels of roughly 5.2 MAF/year to the state’s
legal entitlement of 4.4 MAF/year, a reduction of 0.8 MAF/year. Instead, the 7 State Plan states
that California expects to implement projects generating 0.38 MAF of savings by 2011, 0.49
MAF of savings by 2016, and 0.54 MAF of savings by 2026, though it fails to provide a baseline
for measuring such savings. Absent such a prescribed baseline, we assume that the savings will
be measured against current levels of consumption. Yet this suggests that California will fall far
short of the 4.4 MAF objective that is being promoted as the rationale for accepting greater
depletions of Colorado River water and further harm to the environment.

The long-term Colorado River system management objectives require the Secretary to protect
and enhance the environmental resources of the basin. Yet clause I11.3.(f) of the 7 State Plan
would preclude releases of water for any purposes other than those outlined in the Plan,
including potential releases for the Lower Colorado River MSCP or releases to the Colorado
River delta. This clause of the 7 State Plan is invalid and should be deleted. The Arizona v.
California Decree (1964) established the Secretary of the Interior as River master and vested in
him federal control of the Lower Colorado River. The states lack the legal authority to prohibit
releases for other purposes.

SECRETARIAL DISCRETION

Allocation of surplus water, over and above the basic lower basin apportionment, is a
discretionary function of the Secretary that can and should be exercised consistent with other
responsibilities incumbent upon him for allocating the benefits of the river, planning its use, and
protecting its resources. Past decisions on development, basic allocations, and operations were
made before most of those other responsibilities had been articulated under laws and policies of
the United States. This has resulted in serious environmental harm. Given this situation, the
Secretary can and should use his discretion in this more enlightened era to the maximum extent
possible to ensure that his decisions result in no further harm and, wherever possible, in an
improvement of environmental quality.

Environmental needs must be met before any quantity of discretionary water is dedicated to
consumptive uses. Until then it is not truly “surplus.” Environmental losses were perhaps
unfortunate consequences of the basic allocations embedded in the Law of the River and related
development; but they need not be perpetuated when the Secretary has discretion over whether
and when to allocate additional water. The Secretary recognized as much when he insisted that
the surpluses must be determined and allocated with no net loss of environmental benefits.

RESPONSES

36: The Seven States Proposal is identified as the Basin States Alternative/Preferred
Alternative in the FEIS. The Basin States Alternative has been evaluated in this FEIS.
Several particular sections of the Basin States Alternative, including I11.3.(f) have not been
incorporated in the Basin StatesAlternative/Preferred Alternative.

37: The Secretary, under the powers vested by Congress in Section 5 of the BCPA, as
confirmed by Section I1(B)(2)of the 1964 Decree, has certain discretionary authority to
determine whether any year is a surplus, normal or shortage year. When more than 7.5 maf
of Colorado River water is available for consumptive use during a calendar year in the three
lower Division States, this is a surplus determination. Pursuant to the Decree II(B)(2), if
sufficient mainstream water is available for release to satisfy annual consumptive use in
excess of 7.5 maf, such excess consumptive use is surplus, and 50 percent shall be
apportioned for use in California, 46 percent apportioned for use in Arizona, and 4 percent for
use in Nevada. When making a surplus determination, the Secretary must apply the criteria
in the Long-Range Operating Criteria (Section 602 of P.L. 90-537) in development of the
Annual Operating Plan.
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36:  The Seven States Proposal is identified as the Basin States Alternative/Preferred Alternative in the FEIS.  The Basin States Alternative has been evaluated in this FEIS.  Several particular sections of the Basin States Alternative, including III.3.(f) have not been incorporated in the Basin StatesAlternative/Preferred Alternative.

















37:  The Secretary, under the powers vested by Congress in Section 5 of the BCPA, as confirmed by Section II(B)(2)of the 1964 Decree, has certain discretionary authority to determine whether any year is a surplus, normal or shortage year.  When more than 7.5 maf of Colorado River water is available for consumptive use during a calendar year in the three lower Division States, this is a surplus determination.  Pursuant to the Decree II(B)(2), if sufficient mainstream water is available for release to satisfy annual consumptive use in excess of 7.5 maf, such excess consumptive use is surplus, and 50 percent shall be apportioned for use in California, 46 percent apportioned for use in Arizona, and 4 percent for use in Nevada.  When making a surplus determination, the Secretary must apply the criteria in the Long-Range Operating Criteria (Section 602 of P.L. 90-537) in development of the Annual Operating Plan.
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SocioEcoNomIc IMPACTS

The DEIS fails to address the potential socioeconomic impacts of interim surplus criteria. The
few remaining Cucapd living in the affected area, who traditionally subsisted on Colorado River
fish and endemic grains, depend on Colorado River flows.® Decreasing the frequency and
magnitude of these flows will negatively impact the Cucapa. Additionally, Colorado River flows
are correlated with improved yields in the shrimp and fish harvests in the Upper Gulf of
California,” a major source of employment in the area.'® The reduced frequency and magnitude
of such flows due to the sole and cumulative impacts of surplus criteria will have negative
economic repercussions on fishermen and others in the affected area. These impacts should be
assessed as part of the DEIS.

CONCLUSION

The Pacific Institute concludes that the DEIS is inadequate and should be formally revised and
reissued for public comment as a Supplemental Draft Environmental Impact Statement. The
deficiencies highlighted in these comments are of sufficient magnitude that they preclude a
reasonable assessment of the potential environmental impacts associated with the adoption of
interim surplus criteria.

® Daniel F. Luecke etal. 1999. A Delta Once More, pp. 7-8.

¥ Manuel S. Galindo-Bect et al. 2000. Penacid shri mp landings in the upper Gulf of California in relation to
Colorado River freshwater discharge. Fisheries Bulletin 98:222-225.

1% Jason Morrison et al. 1996. The Sustainable Use of Water in the Lower Colorado River Basin. Oakland, CA:
Pacific Institute for Studies in Development, Environment, and Security, p. 23.

RESPONSES

38: The DEIS and FEIS include a section on "Environmental Justice" (3.15) for purposes of
addressing potential economic and social impacts on minority and low-income populations.
Executive Order 12898 establishes the achievement of environmental justice as a priority, but
this direction is specific to minority and low-income populations in the United States. No
socio-economic effects are anticipated due to implemnation of any of the interim surplus
alternatives. In addition, the transboundary impacts section of the EIS, which addresses
impacts to natural resources on Mexico, does not anticipate any adverse effects to sensitive
biological resources along the river in Mexico. This includes potential impacts to commercial
or subsistence harvesting of shrimp, fish or crops in Mexico.
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38:  The DEIS and FEIS include a section on "Environmental Justice" (3.15) for purposes of addressing potential economic and social impacts on minority and low-income populations.  Executive Order 12898 establishes the achievement of environmental justice as a priority, but this direction is specific to minority and low-income populations in the United States.  No socio-economic effects are anticipated due to implemnation of any of the interim surplus alternatives.  In addition, the transboundary impacts section of the EIS, which addresses impacts to natural resources on Mexico, does not anticipate any adverse effects to sensitive biological resources along the river in Mexico.  This includes potential impacts to commercial or subsistence harvesting of shrimp, fish or crops in Mexico. 
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Regional Director

Lower Colorado Region

Attention: Jayne Harkins (LC-4600) %
Bureau of Reclamation %
PO Box 61470

Boulder City, Nevada 89006-147¢

RE: Colorado River Interim Surplus Criteria Draft Environmental Impact Statement

Dear Jayne,

Southwest Rivers appreciates the opportunity to comment on the Colorado River Interim
Surplus Criteria Draft Envirc a] Impact St (DEIS) developed by the Bureau of
Reclamation. Southwest Rivers is a newly formed non-profit organization with a mission to
protect and restore the river ecosystems of the Colorado River basin. Established by the staff
and directors of other conservation organizations active in the Colorado River basin, Southwest
Rivers is focused on the long-term health of the riverine ecosystems of the Colorado River
watershed.

Southwest Rivers joins several other environmental groups in expressing substantial 1: Comment Noted.

concerns about the impact of the proposed action on the Colorado River ecosystem. (We support
1 the comments filed by the Pacific Institute for Studies in Development, Environment and

Security, as well as those filed by the Defenders of Wildlife, et al.) Although the Department of

the Interior and the Colorado River basin states have decided that the benefit of implementing

California’s plan to reduce its use of Colorado River water down to its legal entitlement is of

paramount importance in the Colorado River system, we cannot agree. We are supportive of

efforts to reduce California’s use, but not at the expense of Colorado River ecosystems.

California claims that availability of surplus water over the next 15 years is essential to the

success of its plan. But since the long-term effects of reducing California’s use are unlikely to

provide any significant environmental benefits, since California currently relies on unused

apportionments to provide the additional water used which in the future would then be used by

other states, the short-term environmental costs of this.proposed action are an unacceptable price 2: Comment Noted.
2 to pay. We believe that there must be some element to the action that provides a benefit to the

environment which counteracts the potential costs.

The DEIS as published is deficient in a number of ways. As it stands, it contains enough
inadcquacics, inaccuracies and omissions that it is incomplete for purposes of meaningtul public
review. Southwest Rivers recommends that a supplemental draft be prepared and distributed for
comment prior to the preparation and release of a final environmental impact statement.

L The DEIS Omits Material Essential for an Analysis of the Proposed Action

Southwest Rivers has identified a number of elements that are material to an analysis of
the proposed action which have not been included in the DEIS.

RESPONSES
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2:  Comment Noted.
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A. The 7 State Plan must be included and analyzed in a DEIS if it is to be
considered as an alternative

Following the July 7, 2000 publication of the DEIS, the Bureau of Reclamation on
August 8 published the 7 States’ proposed interim surplus guidelines (65 Fed Reg 48531).
According to Reclamation, a “preliminary review” of the plan indicates that it lies “within the
range of alternatives and impacts analyzed in the DEIS.” However, since it has not been
3 formally presented within the DEIS as an alternative, analyzed in the same manner as other
alternatives presented in the DEIS, and contains different elements than other alternatives
presented, it must be included and analyzed in a supplemental DEIS before it can be considered
as an alternative and potentially selected as the preferred alternative. CEQ regulations require
that the alternatives section of an EIS “present the environmental impacts of the proposal and the
alternatives in comparative form, thus sharply defining the issues and providing a clear basis for
choice among options by the decisionmaker and the public.” (40 CFR 1502.14)

B. The “Pacific Institute” alternative is a reasonable alternative and should be
included and analyzed in a DEIS

Article I(2) of the long-range operating criteria for the Colorado River Reservoirs
requires a plan of operation that reflects “appropriate consideration of the reservoirs for all
purposes, including...enhancement of fish and wildlife, and other environmental factors.” (35
Fcd Reg 8951) As a clarification of the long-range operating criteria, the development and
implementation of interim surplus criteria are subject not only to the needs of California and the
other basin states, but to the long-range operating criteria and other elements of the Law of the
River and the laws of the United States, including NEPA and the ESA. The adoption of any of
the current alternatives for interim surplus criteria or the 7 State Plan would not meet the
4 Secretary’s environmental responsibilities within system operations. The alternative submitted
to Interior by the Pacific Institute and nine other environmental organizations meets both the
purpose and need for interim surplus criteria and the Secretary’s broader environmental
responsibilities. Contrary to Reclamation’s assertion on page 2-3 of the DEIS that “the delivery
of water to or through Mexico would require modification of the Treaty,” delivery of water to
Mexico beyond the minimum amounts required by the treaty could be undertaken unilaterally by
the United States. Therefore, the Pacific Institute alternative both meets the purpose and need
for the action and is reasonable.

CEQ regulations on the preparation of NEPA documentation require that an EIS
“rigorously explore and objectively evaluate all reasonable alternatives.” (40 CFR 1502.14(a))
The exclusion of a reasonablc environmental alternative that both mects the purposc and need for
the action and includes limited dedication of resources for environmental purposes is arbitrary
and capricious. A supplemental DEIS which fully includes and analyzes the Pacific Institute
alternative should be prepared and distributed.

RESPONSES

3: Please refer to the response to Comment 10-4.

4: An EIS need not consider an infinite range of alternatives, only reasonable and feasible
ones and those reasonably related to the purposes of the project that afford a reasoned
choice by the decision maker. The rule of reason shall be utilized in development of a range
of alternatives. NEPA does not require a separate analysis of alternatives which are not
significantly distinguishable from alternatives actually considered, or which have substantially
similar consequences. For these reasons, Reclamation considered the Pacific Institute
proposal but eliminated it from further analysis because part of it did not meet the purpose
and need of the proposed action and the remainder of the alternative mirrored the Six State's
Alternative which was analyzed in depth for the DEIS. Please also refer to the response to
Comment 11-2.
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3:  Please refer to the response to Comment 10-4. 











4:  An EIS need not consider an infinite range of alternatives, only reasonable and feasible ones and those reasonably related to the purposes of the project that afford a reasoned choice by the decision maker.  The rule of reason shall be utilized in development of a range of alternatives.  NEPA does not require a separate analysis of alternatives which are not significantly distinguishable from alternatives actually considered, or which have substantially similar consequences.  For these reasons, Reclamation considered the Pacific Institute proposal but eliminated it from further analysis because part of it did not meet the purpose and need of the proposed action and the remainder of the alternative mirrored the Six State's Alternative which was analyzed in depth for the DEIS.   Please also refer to the response to Comment 11-2.
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C. The California “4.4 Plan” must be included

Tntegral to many of the alternatives presented in the DEIS is the implementation of the
California plan to reduce the state’s use down to its legal entitlement (frequently — although
perhaps erroneously — referred to as the “4.4 Plan). The DEIS explicitly states that “the
Secretary may condition the continuation of interim surplus criteria for the entire period through
2015 on a showing of satisfactory progress in implementing the 4.4 Plan.” (DEIS, 1-22)

5 However, no version of this 4.4 Plan has been included in the DEIS. Without the 4.4 Plan it is
impossible to measure the quantities of water involved in the alternatives that include
implementation of the plan, and likewise it is impossible to gauge California’s compliance.

We realize that all the details of the 4.4 Plan and its implementation have not been
worked out. However, CEQ regulations mandate the inclusion of such materials in a DEIS: “If
the incomplete information relevant to reasonably foreseeable significant adverse impacts is
essential to a reasoned choice among alternatives and the overall costs of obtaining it are not
exorbitant, the agency shalt include the information in the environmental impact statement.” (40
CFR 1502.22(a)) A supplemental DEIS which includes the California 4.4 Plan should be

prepared and distributed.
D. The Upper Colorado River Commission’s new depletion schedule must be
included

The modeling and analysis that was included in the DEIS used a depletion schedule for
6 the Upper Basin states that was developed in 1996. A new schedule was developed in 1999
(DEIS, 3.4-11). Given the importance of Upper Basin depletions to the results of the modeling
and the determination of effects on the environment, the updated depletion schedule should be
used in the modeling of effects and such model results should be made available for review prior
to release of a FEIS. A supplemental DEIS which includes analyses based on the updated
depletion schedule should be prepared and distributed.

E. The geographic scope omits areas of potential impact

A material failure of the DEIS is its omission of several potentially affected geographical
7 areas in the geographic scope and subsequent analysis within the document. Of significant
concern is the omission of the area from the Northerly International Boundary to the Southerly
International Boundary (Limitrophe Division), as well as the river and its full floodplain within
its delta in Mexico, all the way to the Gulf of California. These areas must be included in the
supplemental DEIS.

F. Scope of Affects Analysis Inappropriately Omits Areas Subject to Other
Environmental Mitigation Programs

In several places, the DEIS omits any affects analysis for a geographic area due to the
existence of another existing environmental mitigation program. This is most notable in the
analysis of affects of the proposed action within the Grand Canyon reach of the Colorado River,

RESPONSES

5: The purpose and need acknowledge California's efforts to lower their Colorado River
consumptive use. The DEIS did note that in Section 1.4, Related and Ongoing Activities, the
4.4 Plan, now the California Colorado River Water Use Plan (CA Plan), was under
development. Further, the CA Plan is not a federal action. To the extent federal actions are
required as part of the plan, each element will undergo appropriate environmental compliance.
As evidenced by the recent draft version of the CA Plan, this is still a work in progress
although various parties have different views. Reclamation has never viewed surplus as a
part of the CA Plan. Moreover, the measure of progress in implementing the CA Plan
concerns reduction in water need rather than physical or institutional arrangements.

6: Revised depletion schedules provided by the Basin States were used in FEIS analyses.
See response to Comment No. 14-10 for more detail.

7: The area of potential effect has been expanded for the FEIS to include the Colorado River
and 100-year floodplain to the Southerly International Boundary within the U.S. Section 3.16
of the EIS, Transboundary Impacts, addresses potential effects within Mexico.

8: An anlaysis of the frequency with which the triggering criteria for BHBFs and low steady
summer flows would be met under each of the alternatives has been conducted for the FEIS
(see Section 3.6). When compared to the baseline conditions, the probability of a BHBF
being triggered under the preferred alternative is reduced by 1.1% during the interim period
(through 2016) and by 0.1% during the remaining period (through 2050). The probability of a
low steady summer flow being triggered under the preferred alternative is reduced by 2.9%
during the interim period and increased by 0.3% during the subsequent period. Given the
margin of error in forecasting runoff, these proposed minor changes are not expected to
impact the resources in the Colorado River corridor form Glen Canyon Dam to the headwaters
of Lake Mead.
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5:  The purpose and need acknowledge California's efforts to lower their Colorado River consumptive use. The DEIS did note that in Section 1.4, Related and Ongoing Activities, the 4.4 Plan, now the California Colorado River Water Use Plan (CA Plan), was under development.  Further, the CA Plan is not a federal action. To the extent federal actions are required as part of the plan, each element will undergo appropriate environmental compliance.  As evidenced by the recent draft version of the CA Plan, this is still a work in progress although various parties have different views.  Reclamation has never viewed surplus as a part of the CA Plan.  Moreover, the measure of progress in implementing the CA Plan concerns reduction in water need rather than physical or institutional arrangements.



6:  Revised depletion schedules provided by the Basin States were used in FEIS analyses.  See response to Comment No. 14-10 for more detail.









7:  The area of potential effect has been expanded for the FEIS to include the Colorado River and 100-year floodplain to the Southerly International Boundary within the U.S.  Section 3.16 of the EIS, Transboundary Impacts, addresses potential effects within Mexico.



8:  An anlaysis of the frequency with which the triggering criteria for BHBFs and low steady summer flows would be met under each of the alternatives has been conducted for the FEIS (see Section 3.6).  When compared to the baseline conditions, the probability of a BHBF being triggered under the preferred alternative is reduced by 1.1% during the interim period (through 2016) and by 0.1% during the remaining period (through 2050).  The probability of a low steady summer flow being triggered under the preferred alternative is reduced by 2.9% during the interim period and increased by 0.3% during the subsequent period.  Given the margin of error in forecasting runoff, these proposed minor changes are not expected to impact the resources in the Colorado River corridor form Glen Canyon Dam to the headwaters of Lake Mead.


VOLUME Ill, PART B

ORGANIZATIONS - SOUTHWEST RIVERS

cont'd

10

COMMENT LETTER

Southwest River comments on
Interim Surplus Criteria DEIS
8 Scptember 2000

Page 4

which is currently managed through the Glen Canyon Dam Adaptive Management Program.
The DEIS states that there may be effects from the action on Beach Habitat Building Flows
(BHBFs) and low steady summer flows, and models some of the potential effects, but provides
no analysis on the potential effects to the environment of impacting those management tools.
Subsequent analysis of environmental consequences virtually ignores the Grand Canyon reach,
based on a determination that beyond the affect of these actions on “riverflows™ this action has
no affect on the Grand Canyon reach, and “the unaffected aspects of dam operations and the
effect on downstrcam resources need no further analysis outside of the ROD and the Adaptive
Management Program.” (DEIS, 3.2-5)

These omissions are inappropriate. CEQ regulations regarding analysis of environmental
consequences requires discussions of, among other things, “indirect effects and their
significance” (40 CFR 1502.16(b}) and “possible conflicts between the proposed action and the
objectives of Federal, regional, State, and local (and in the case of a reservation, Indian tribe)
land use plans, policies and controls for the area concerned.” (40 CFR 1502.16(c)) The potential
conflicts or affects of the proposed action on other environmental mitigation programs must be
included in the supplemental DEIS.

G. Cumulative impacts are not fully addressed

The DEIS omits any discussion of cumulative impacts resulting from a number of other
ongoing actions. Most notably, it fails to consider cumulative impacts from the actions
following from the U.S. Fish and Wildlife Service’s Biological and Conference Opinion on
Lower Colorado River Operations and Maintenance (1997), impacts from the California 4.4
Plan, and impacts from the regulation for off-stream storage and banking. Such omissions
should be corrected in the supplemental DEIS.

H. A Preferred Alternative is not identified

CEQ regulations require that agencies “identify the agency’s preferred alternative or
alternatives, if one or more exists, in the draft statement and identify such alternative in the final
statement unless another law prohibits the expression of such a pi * (40 CFR 1502.14
(€)) The DEIS does not identify a preferred alternative. In the interest of meaningful public
review and comment, a supplemental DEIS should be prepared and distributed which either
identifies a preferred alternative or provides an explanation for why a preferred alternative does
not exist.

1L Some Analysis in the DEIS is Deficient and/or Inaccurate

Southwest Rivers has identified a number of ways in which the analysis of the proposed
action in the DEIS is deficient and/or inaccurate.

RESPONSES

9: Additional information has been included in Section 4.2 of the FEIS to expand the
cumulative impacts analysis. However, impacts of the California Colorado River Water Use
Plan or from off-stream storage and banking is considered to be outside of the area of
pote_ntial effect of the proposed action. The 4.4 Plan and off-stream storage by the California
parties are ongoing and other projects are only proposals at this time. These potential actions
are speculative at present and without decisions that constitute an action for analysis; and do
not depend on interim surplus criteria but rather are state actions. Reasonably foreseeable
California actions will be analyzed through the CEQA process and, if decision documents are
available will be incorporated into this EIS. Actions required under the approved 1997 LCR
Operations Biological Opinion are not subject to NEPA.

10: CEQ regulations do not require the identification of a preferred alternative in the DEIS, if
none has been determined. A preferred alternative will be identified in the FEIS. Defining a
preferred alternative in the FEIS does not define the agency's final decision but lets the public
know what the agency considers the best alternative. No supplemental DEIS is required.
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9:  Additional information has been included in Section 4.2 of the FEIS to expand the cumulative impacts analysis.  However, impacts of the California Colorado River Water Use Plan or from off-stream storage and banking is considered to be outside of the area of potential effect of the proposed action. The 4.4 Plan and off-stream storage by the California parties are ongoing and other projects are only proposals at this time. These potential actions are speculative at present and without decisions that constitute an action for analysis; and do not depend on interim surplus criteria but rather are state actions. Reasonably foreseeable California actions will be analyzed through the CEQA process and, if decision documents are available will be incorporated into this EIS.  Actions required under the approved 1997 LCR Operations Biological Opinion are not subject to NEPA.


10:  CEQ regulations do not require the identification of a preferred alternative in the DEIS, if none has been determined.  A preferred alternative will be identified in the FEIS. Defining a preferred alternative in the FEIS does not define the agency's final decision but lets the public know what the agency considers the best alternative.  No supplemental DEIS is required.
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A. Modeling assumptions may be inaccurate and create distortion of results

Reclamation has used results of a basin-wide model to analyze the impacts of the various
alternatives. However, the sensitivity of the model to certain questionable assumptions belies the
confidence in the results, manifested in their detailed presentation, contained within the DEIS.

In particular, the results of the model are most sensitive to projections of future inflows, the least
reliable data, which may not even fall within the range of flows seen in the period 1906-1990,
the range used for modeling. Furthermore, the accuracy of the model decreases the further it
projects into the future.

Southwest Rivers suggests that several of the assumptions common to all alternatives be
refined.

e The Index Sequential Method (ISM) used in the model may not capture the full range of
potential inflows, given the extreme variability that characterizes the Colorado River system.
We suggest that a partially random model be used in order to increase the range of possible
flows in the interim period.

s As mentioned above, more recently developed depletion schedules for Upper Basin use are
available. We suggest that the more recent schedules be used in the model.

*  We recommend that the starting elevation for Lake Mead be changed from the level on
January 1, 2000 to the projected elevation on December 31, 2000, which is expected to be
approximately thirteen feet lower due to lower than average inflows in 2000.

» The model assumption for the delivery point to Mexico is inaccurate. We suggest that the
model be refined to reflect the actual delivery point at the SIB, the fact that the SIB delivery
is not made within the delivery channel, and the fact that SIB deliveries are actually Arizona
return flows rather than mainstem water.

o The model assumes operation of the Yuma Desalting Plant by 2015, but the DEIS gives no
justification for the assumption. The model should eliminate this assumption unless and until
the environmental impacts of operating the YDP have been analyzed and documented.

Similarly, we suggest that some of the assumptions particular to individual alternatives be
clarified or refined.

» The baseline, which in essence follows the “criteria” used in 1997 (equivalent of a 7SR
strategy) to declare a surplus, appears to have been arbitrarily selected. Surplus declarations
were made by the Secretary without formal criteria for the years 1996 through 2000.
Selecting 1996 as the baseline would have created a baseline from a much more liberal
definition of surplus, while selecting the years 1998-2000 would have created a baseline that
matched a flood-control definition of surplus. Given the importance of the baseline (No
Action) alternative in evaluating the other alternatives, Reclamation should explain why it
used a single year (1997) as the correlative of the baseline condition instead of the three most
recent years of surplus declarations.

e The baseline and flood control alternatives assume that California will consume only about
4.4 maf a year. This does not accurately reflect actual conditions. If California were only

RESPONSES

11: See response to Comment No. 31-8a for a discussion of the Index Sequential Method of
modeling.

12: See response to Comment No. 31-8a for a discussion of the Index Sequential Method of
modeling.

21: Revised depletion schedules provided by the Basin States were used in FEIS analyses.
See response to Comment No. 14-10 for more detail.

22: The starting Lake Mead elevation used in the FEIS model was changed from January 1,
2000 to January 1, 2002 in order to reflect estimated reservoir conditions at the beginning of
the interim surplus period. Reclamation used the 24-month study model to develop a January
1, 2002 projection based on reservoir content in September 2000 and forecasted and average
future hydrologic conditions. This enabled setting the FEIS model start date to match the
interim surplus criteria start date of January 1, 2002.

23: The delivery of Colorado River water to Mexico was simplified in the model to simplify and
facilitate the analysis of water deliveries to Mexico. An explanation of how water is actually
delivered to Mexico and the modeling assumptions with respect to the delivery of water to
Mexico has been added to Section 3.3.3.3 (General Modeling Assumptions).

24: The FEIS assumed that the Yuma Desalination Plant would be operational after 2022.
See response to Comment No. 37-11 for further discussion.

25: The 75R modeling criteria used in the DEIS has been changed to 70R for the FEIS.
Section C of this volume includes a discussion of this change.

26: Reclamation assumes that California will abide by the use determinations as spelled out
in Article 11(B)(1-3) of the Decree, therefore ALL alternative model runs assume a California
use of 4.4 maf when the Secretary makes the determination of a normal year (7.5 maf
available) in accordance with Article 11(B)(1) of the Decree. California has prepared and
submitted depletion schedules that specify the amount of water scheduled for delivery and the
location at which delivery is requested under normal, surplus and shortage water supply
conditions. The delivery of water to California during the interim surplus criteria period is
dependent on the prevailing water supply conditions and is modeled pursuant to this and the
applicable depletion schedule. A copy of the revised depletion schedule prepared and
submitted by California and used for the modeling of the baseline and surplus alternatives for
the FEIS is included in Attachment H.
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12:  See response to Comment No. 31-8a for a discussion of the Index Sequential Method of modeling.

21:  Revised depletion schedules provided by the Basin States were used in FEIS analyses.  See response to Comment No. 14-10 for more detail.

22:  The starting Lake Mead elevation used in the FEIS model was changed from January 1, 2000 to January 1, 2002 in order to reflect estimated reservoir conditions at the beginning of the interim surplus period.  Reclamation used the 24-month study model to develop a January 1, 2002 projection based on reservoir content in September 2000 and forecasted and average future hydrologic conditions.  This enabled setting the FEIS model start date to match the interim surplus criteria start date of January 1, 2002.

23:  The delivery of Colorado River water to Mexico was simplified in the model to simplify and facilitate the analysis of water deliveries to Mexico.  An explanation of how water is actually delivered to Mexico and the modeling assumptions with respect to the delivery of water to Mexico has been added to Section 3.3.3.3 (General Modeling Assumptions). 

24:  The FEIS assumed that the Yuma Desalination Plant would be operational after 2022.  See response to Comment No. 37-11 for further discussion.

25:  The 75R modeling criteria used in the DEIS has been changed to 70R for the FEIS. Section C of this volume includes a discussion of this change.


26:  Reclamation assumes that California will abide by the use determinations as spelled out in Article II(B)(1-3) of the Decree, therefore ALL alternative model runs assume a California use of 4.4 maf when the Secretary makes the determination of a normal year (7.5 maf available) in accordance with Article II(B)(1) of the Decree.  California has prepared and submitted depletion schedules that specify the amount of water scheduled for delivery and the location at which delivery is requested under normal, surplus and shortage water supply conditions.  The delivery of water to California during the interim surplus criteria period is dependent on the prevailing water supply conditions and is modeled pursuant to this and the applicable depletion schedule.  A copy of the revised depletion schedule prepared and submitted by California and used for the modeling of the baseline and surplus alternatives for the FEIS is included in Attachment H.


VOLUME I, PART B

ORGANIZATIONS - SOUTHWEST RIVERS

cont'd

13

27

28

14

COMMENT LETTER

Southwest River comments on
Interim Surplus Criteria DEIS
8 September 2000

Page 6

consuming 4.4 maf per year, there would be no need for interim surplus criteria. In fact, it is
highly unlikely that California will fully reduce its use to 4.4 maf (a fact apparently reflected
in its Plan), and inconceivable that is will reduce its use by more than 0.8 maf in a single
year. Therefore, the baseline and flood control alternatives should be modified to reflect a
more realistic projection of California’s use.

B. The presentation of model results needs improvement

To improve the presentation of the model results and allow improved review and
comment upon the alternatives and their environmental impacts, we suggest the following
modifications:

e Present annual-scale model results at more frequent data points. Begin with actual 1999 data
as a baseline, then give model results for, at the minimum, the years 2000, 2005, 2010 and
2015, in addition to the results provided for the period following termination of the interim
surplus criteria.

o Select “representative” monthly flow results, intended to show seasonal changes in flows to
the delta, that capture actual maximum and minimum flows to the delta. The months
selected (January, April, July and October) are unlikely to capture true seasonal variability in
flows.

o Inorder to determine river stage, which is important in determining impacts to riverine
shoreline habitats and the potential for over-the-bank flows in the floodplain in Mexico
below Morales Dam, the model should be modified to project instantaneous releases.

C. The predictability to California is overstated

The Purpose and Need for the action states that “through adoption of specific surplus
criteria, the Secretary will be able to afford mainstream users of Colorado River water,
particularly users in California who currently utilize surplus flows, a greater degree of
predictability with respect to the likely existence, or lack thereof, of surplus conditions on the
river in a given year.” (DEIS, 1-3, emphasis added) This is inaccurate, and overstates the
predictability of surplus flows in a given year, especially to California (who will be relying most
heavily on availability of such flows). Any declaration of surplus is primarily dependent upon
hydrology and inflows. Storage conditions will also influence the likelihood of surplus flows,
but even storage conditions can be overshadowed by extreme inflow conditions. Should the
Colorado River system cnter into an extreme and prolonged drought beginning in 2001, there
may be no surplus declarations within the 15 year interim period, despite the fact that surplus
flows are anticipated by the action to provide California with a “soft-landing” while it makes
strides to reduce its consumption of Colorado River water. The purpose and need statement
should be revised to reflect the reality that the action may provide greater predictability of
surplus flows given a set of inflows and storage conditions, but the absolute predictability of
surplus flows remains low.

RESPONSES

;3: Additipnal explanation has been added to Section 3.3.and Section 3.4 with respect to the
interpretation of the figures in these sections and the meaning of the analysis results.

27: The intent of the analysis presented in Section 3.3.4.5 was not to evaluate the maximum
or variation in seasonal flows to the delta but rather to evaluate and acquire an understanding
of the potential effect of the surplus criteria under the modeled surplus alternatives relative to
the modeled baseline conditions. Reclamation is of the opinion that the analysis presented in
Section 3.3.4.5 accomplishes this.

28: The RiyerWare model is a monthly time step model and as such is limited to evaluation of
Cc_)lorado Rl\_/er pperation conditions on an aggregated monthly basis. Reclamation will take
this suggestion into consideration when making future improvements to the RiverWare model.

14: Reclamation agrees that we can not absolutely predict when surplus flows will be
available in coming years. Inflow into the Colorado River and carryover storage from year to
year are the variables in the system with the greatest impact on the system. However,
Reclamation believes that the DEIS was accurate regarding predictability and that given
certain hydrologic assumptions users will be able to predict with greater certainty the
existence of surplus and expected amounts of surplus available, doing away with the dynamic
factors currently used in the AOP.
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13:  Additional explanation has been added to Section 3.3.and Section 3.4 with respect to the interpretation of the figures in these sections and the meaning of the analysis results.  

27:  The intent of the analysis presented in Section 3.3.4.5 was not to evaluate the maximum or variation in seasonal flows to the delta but rather to evaluate and acquire an understanding of the potential effect of the surplus criteria under the modeled surplus alternatives relative to the modeled baseline conditions.  Reclamation is of the opinion that the analysis presented in Section 3.3.4.5 accomplishes this.


28:  The RiverWare model is a monthly time step model and as such is limited to evaluation of Colorado River operation conditions on an aggregated monthly basis.  Reclamation will take this suggestion into consideration when making future improvements to the RiverWare model.



14:  Reclamation agrees that we can not absolutely predict when surplus flows will be available in coming years. Inflow into the Colorado River and carryover storage from year to year are the variables in the system with the greatest impact on the system. However, Reclamation believes that the DEIS was accurate regarding predictability and that given certain hydrologic assumptions users will be able to predict with greater certainty the existence of surplus and expected amounts of surplus available, doing away with the dynamic factors currently used in the AOP.
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. 15: See response to Comment 11-9. Whether or not California actually reduces to 4.4 maf
D.  California’s use does not drop to 4.4 maf with this action, nor are there terms does not eliminate the need for objective criteria that are subject to periodic reviews.

for determining California’s non-compliance and subsequent termination of
the criteria

The purpose and need for this action seems to indicate that implementation of the action
will facilitate California’s reduction of use of Colorado River water down to its legal entitlement
of 4.4 maf during the fifteen year interim period. However, as indicated carlicr, it appears that
California will not get down to 4.4 maf, and perhaps will not even attempt to do so within its
Plan. This reality undermines the purpose and need for the action.

Furthermore, although the DEIS states that the Secretary “may condition the continuation
of interim surplus criteria for the entire period through 2015 on a showing of satisfactory
progress in implementing the 4.4 Plan,” (DEIS, 1-22) there are no mechanisms set out within
the DEIS for determining what constitutes satisfactory progress, and no terms for terminating the
interim surplus criteria based on California’s non-compli These 1 isms and terms are
essential, and should be included in a supplemental DEIS.

E. The analysis of transboundary impacts is inadequate

Although it is encouraging to see that the DEIS addresses transboundary impacts, the
analysis is cursory and based on less-than—current data. The analysis fails to acknowledge the
potential impacts to the Gulf, the listed species (vaquita and totoaba) in the Gulf, and the
socioeconomic impacts of further reductions in flow to the Gulf.

F. Critical habitat for bonytail and humpback chub is i letely stated

| 4

Designated critical habitat for the bonytail as stated in the DEIS (3.8-19) omits the
section in the Colorado River from Ioover Dam to Davis Dam (including Lake Mohave to its
full pool elevation) and Lake Havasu (to its full pool elevation). (50 FR 13374) The statement of
designated critical habitat for the humpback chub (3.8-21) is also incomplete. [t omits
designated critical habitat in Grand Canyon, which includes the Colorado River from Nautiloid
Canyon (RM 35) to Granite Park (RM 209) and the lower 8 miles of the Little Colorado River.
(50 FR 13374)

G. The effect on whitewater boating in Cataract Canyon is omitted

The DEIS incorrectly states that “the only effect that the implementation of the interim
surplus criteria alternatives would have on whitewater boaters would be the lowered pool
elevations in Lake Mead.” (DEIS, 3.9-34) During the period of implementation, Lake Powell
end of year elevations are projected to decline, dipping below 3,640 elevation for the Shortage
Protection Alternative in 2015 (Figure 3.9-1) As Lake Powell elevations decline, additional
rapids are exposed in Cataract Canyon, expanding the whitewater boating opportunity in that
stretch of river above Lake Powell. Therefore, implementation of the action would have a
positive impact for whitewater boaters in Cataract Canyon during the implementation period.

Reclamation believes the preferred alternative meets the purpose and need and also will

assist California in moving towards using 4.4 maf during the term of the interim surplus
criteria.

16: Section 3.16.5.3 has been added to the FEIS to provide additional information on the
general potential impacts that the implementation of the interim surplus criteria may have on
the frequency of excess flows to Mexico as well as the potential resultant impacts to
groundwater recharge and salinity south of the international border. Section 3.16.6 has been
expanded to include additional information about potential impacts of the proposed interim
surplus criteria on special status species and their habitat which may occur in both United
States and Mexico. The Executive Order on Environmental Effects Abroad, as discussed by

3.1(?.2, focuses on impacts to natural resources, and specifically excludes consideration of
socioeconomic impacts.

17: The descriptions of designated critical habitat have been corrected for the bonytail and
humpback chub.

18: Sgction 3.9.4 has been revised to include the beneficial effects of lower pool elevations
for whitewater boating in the Colorado River at the headwaters of Lake Powell.
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15:  See response to Comment 11-9. Whether or not California actually reduces to 4.4 maf does not eliminate the need for objective criteria that are subject to periodic reviews.  Reclamation believes the preferred alternative meets the purpose and need and also will assist California in moving towards using 4.4 maf during the term of the interim surplus criteria.












16: Section 3.16.5.3 has been added to the FEIS to provide additional information on the general potential impacts that the implementation of the interim surplus criteria may have on the frequency of excess flows to Mexico as well as the potential resultant impacts to groundwater recharge and salinity south of the international border.  Section 3.16.6 has been expanded to include additional information about potential impacts of the proposed interim surplus criteria on special status species and their habitat which may occur in both United States and Mexico.  The Executive Order on Environmental Effects Abroad, as discussed by 3.16.2, focuses on impacts to natural resources, and specifically excludes consideration of socioeconomic impacts.      


17:  The descriptions of designated critical habitat have been corrected for the bonytail and humpback chub.


18:  Section 3.9.4 has been revised to include the beneficial effects of lower pool elevations for whitewater boating in the Colorado River at the headwaters of Lake Powell.
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*Ak KK

Southwest Rivers declines to formally comment on the 7 State Plan, since it has not been
presented in a DEIS as an alternative. However, preliminary review of the plan spurs us to point
out several deficiencies which should give Reclamation pause when considering its inclusion in
present form as an alternative in a supplemental DEIS.

First, the proposal in its current form does not conform with the purpose and need of the
interim criteria. The 7 State Plan does not provide a starting point for measurement of
California’s consumption, but given that such consumption has been as high as 5.2 maf in recent
years and the plan envisions maximum conservation of 490,000 af by 2016, this plan will fail to
bring California within its legally entitled use during the implementation period.

19

Second, the proposed plan inappropriately attempts to constrain the Secretary’s discretion
to allocate unused apportionments under Article II(B)(6) of the Supreme Court Decree in
Arizona v. California. The states may not dictate how the Secretary is to use his discretion in
making such allocations, and should the Secretary wish to establish firm guidelines for the
exercise of his discretion, as he is currently doing in regard to surplus criteria, he would arguably
be subject to the requirements of NEPA.

Finally, the proposed plan inappropriately attempts to preclude releases of water for any
purposes other than those outlined in the Plan. This would preclude potential releases for
environmental mitigation. The Secretary may need to release water to meet his other legal
responsibilities as water master in the lower Colorado River, and the states lack legal authority to
prohibit him from making releases for other purposes.

In conclusion, Southwest Rivers believes that the DEIS is inadequate and must be
revised, augmented and reissued as a Suppl al DEIS. We feel that the omissions and
deficiencies that we have identified in these comments clearly point out that the DEIS is so
20 inadequate as to preclude meaningful analysis. We earnestly hope that the supplemental DEIS
will recognize the core fact that environmental needs must be met before any quantity of
discretionary water is dedicated to consumptive uses. Until that occurs, the additional water is
not truly “surplus.”

Feel free to contact me if you have any questions about our comments.

ncerely,

s

Pamela Hyde
Executive Director for Policy
Southwest Rivers

RESPONSES

19: The preferred alternative in this FEIS has been derived from the Seven States proposal.
Reclamation did not structure the preferred alternative precisely as described in that draft
proposal, but made some changes for consistency with the purpose and need of the
proposed action, Reclamation policy and operational procedures.

20: Reclamation does not concur with the opinion expressed in this comment. The analysis
of effects of the alternatives on reservoir levels and river flows, and the potential effects on
resources, provide a meaningful disclosure of effects for public consideration and permit a
reasoned choice by the decision maker. This FEIS contains various refinements and
additional detail from public comment, modeling, and coordination with interested parties and
agencies.
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20:  Reclamation does not concur with the opinion expressed in this comment.  The analysis of effects of the alternatives on reservoir levels and river flows, and the potential effects on  resources, provide a meaningful disclosure of effects for public consideration and permit a reasoned choice by the decision maker.  This FEIS contains various refinements and additional detail from public comment, modeling, and coordination with interested parties and agencies.
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September 8, 2000 -

6&20’?)00
Regional Director 0
Lower Colorado Region

¢/o Jayne Harkins, BCOO-4600
Bureau of Reclamation

PO Box 61470

Boulder City, NV 89006-1470

Dear Ms. Harkins:

The Central Arizona Water Conservation District (CAWCD) is offering written comments on the
Draft Environmental Impact Statcment regarding the proposed Colorado River Interim Surplus
Criteria. CAWCD is the local governmental entity with the responsibility for repayment to the
USBR for the reimbursable construction costs of the Central Arizona Project (CAP) and for
operation and maintenance of the CAP.

As the CAP has junior water rights on the Lower Colorado River, we are the water user cntity
most severely impacted by shortages. As the CAP and Arizona are not yet fully utilizing our full
apportionment for dircct use, CAP is the least likely to benefit from more frequent surplus
supplies. Nonetheless, CAWCD will generally support interim surplus criteria that creates more
1 frequent surplus supplies, principally for the benefit of California, as part of an overall plan for
California to develop the capability of living within its 4.4 MAF base allocation of Lower
Colorado River water. However, this interim surplus criteria must be hydrologically reasonable
and contain certain provisions to receive CAWCD's support. The alternative that best meets our
concerns is the 7-Basin States’ Proposal.

The Draft Environmental Impact Statement (DEIS) considers a broad range of alternatives that
readily encompasses the criteria and impacts associated with the 7-Basin States” Proposal. The
addition of the 7-Basin States’ Proposal through the separate Federal Register notice should
allow ample opportunity for consideration as the Secretary develops the final recommendation.
2 During the scoping process, CAWCD and others stated that we did not fccl the EIS process was
necessary or helpful, reasoning that the Secretary could develop surplus criteria or guidelines
within the parameter of the Long Range Operating Criteria and as a part of the Annual Operating
Plan process. The EIS process is, however, well underway and should lead to a timely decision
in this matter.

RESPONSES

L The preferred alternative in this FEIS is derived from the Seven States proposal. Reclamation
did not structure the preferred alternative precisely as described in that draft proposal, but made
some changes for consistency with Reclamation policy and operational procedures.

2: The Department notes that CAWCD did not "fell the EIS process was necessary or helpful". The
Secretary has determined that development and implementation of interim surplus criteria is a
discretionary federal action that may have significant impacts on the environment, thus is subject to
NEPA process through the preparation of an EIS. The EIS analyzes the potential impacts to
resources and forms the technical basis for the Secretary to make an informed decision in the
Record of Decision of which alternative best meets the purpose and need for the proposed action
and what impacts are expected.
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1:  The preferred alternative in this FEIS is derived from the Seven States proposal.  Reclamation did not structure the preferred alternative precisely as described in that draft proposal, but made some changes for consistency with Reclamation policy and operational procedures.








2:  The Department notes that CAWCD did not "fell the EIS process was necessary or helpful".  The Secretary has determined that development and implementation of interim surplus criteria is a discretionary federal action that may have significant impacts on the environment, thus is subject to NEPA process through the preparation of an EIS.  The EIS analyzes the potential impacts to resources and forms the technical basis for the Secretary to make an informed decision in the Record of Decision of which alternative best meets the purpose and need for the proposed action and what impacts are expected.
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Despite man’s cfforts, we have not been able to control the Colorado River. It is a river of wide
variation in river flows, from flood to dry, even with all of our storage reservoirs. The studies
portrayed in the DEIS demonstrate that over the next 50 years the rescrvoirs and river flows wilk
expericnee the same range of highs and lows, no matter what alternative criteria are used over the
next 15 years. Only the frequency and duration of the time spent in various conditions will
change. There appears to be no conclusively measurable impact upon habitat, We have been
able to harness the river and reap some of'its benefits: water supply, flood control, hydro power,
recreation and managed habitat. All of the mode! studies that were performed can help us to
predict the impact of alternative operating strategies on the primary benefits of flood control,
water supply, and hydro power. Interim surplus criteria most directly affccts water supply. As
previously noted, the CAP is the project most affected by changes in water supply.

Absent a need to address and assist California water issues. CAP would prefer to stay with the
70R Baseline criteria. Within the range of alternatives considered, the 7-Basin States’ Proposal
has the most reasonable hydrologic criteria for a tiered plan to quantify and reduce the surplus
supply as reservoir storage is reduced. It is the only alternative that requires California to accept
the risk of increased shortages by agreeing to accept the first 1.0 MAF of shortage if the interim
criteria do, in fact, cause more frequent or more severe shortages.

There are a few areas in the 7-Basin States” Proposal that need improvement.

1) There needs to be more detail on how California will bear the additional shortage risk and
how those conditions will be enforced.

2) There is some inequity in that MWD is allowed to divert and bank surplus Colorado
River water for “off-stream banking” as part of its *Direct Delivery Domestic Use”. Yet,
Arizona is allowed to do “off-stream banking™ only at the two highest levels of surplus,
i.e., quantificd surplus at 70R and flood control surplus. In the context of an overal!
consensus agreement, CAWCD may be willing to accept this inequity. Our hope is that
the river system will often be in a 70R mode over the next 15 ycars.

3) The shortage criteria used in all of the DEIS studies, including the 7-Basin States’
Proposal, are bascd on specific Lake Mead elevation levels. One is 1083 msl, as the
minimum power pool; another is 1000 msl, the clevation of the lower Southern Nevada
Water Authority (SNWA) intake; the 7-Basin States’ Proposal is 1050 ms), the upper
SNWA intake. All of these specific elevations are economic criteria. The shortage
trigger should be a water supply/current demand driven analysis similar to the 602(a)
criteria for Lake Powell storage. [t should be the current level of storage needed to
support deliveries to the Lower Basin states without causing the CAP supply to fall bclow
1.0 MAF (or Arizona below 2.3 MAF) during the most critical period of record.

The primary reason to consider interim surplus operating criteria is to allow and require
California to take the actions necessary to reduce its use of Colorado River water to 4.4 MAF. It

RESPONSES

3: Comment noted.

4: The 70R strategy was used as the baseline in the FEIS. The Basin States alternative in
this FEIS is derived from the Seven States proposal.

5. The Secretary intends to appropriately report the accumulated volume of water delivered to
MWD under surplus conditions. The Secretary intends to honor forebearance arrangements
made by various parties for reparations of future shortage conditions.

6: Comment noted.

7: There are no established shortage criteria for the operation of Lake Mead. Further, the
development and evaluation of interim surplus criteria under this FEIS is not intended to
establish shortage criteria for the operation of Lake Mead. However, it was necessary to
include some shortage criteria in the model simulations to address concerns related to low
Lake Mead water levels. The selected Lake Mead level protection assumptions were applied
to the model to facilitate the evaluation of the baseline conditions and surplus alternatives.

8: As discussed in the purpose and need, the purpose is to provide "a greater degree of
predictability" of when surplus water is, or is not, available. Reclamation agrees that some of
the interim surplus criteria alternatives would facilitate California's reduction of its water use to
4.4 maf. However, this is not the primary purpose. As noted in Section 2.3, the interim
surplus criteria would terminate at the end of the 15-year period. In the absence of
subsequently specified criteria, surplus determinations would be made as is currently done, as
part of the AOP process. Section 1.4.1 discusses the termination of the interim surplus
criteria prior to the end of 15 years.
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4:  The 70R strategy was used as the baseline in the FEIS.  The Basin States alternative in this FEIS is derived from the Seven States proposal.



5:  The Secretary intends to appropriately report the accumulated volume of water delivered to MWD under surplus conditions. The Secretary intends to honor forebearance arrangements made by various parties for reparations of future shortage conditions.

6:  Comment noted.



7:   There are no established shortage criteria for the operation of Lake Mead. Further, the development and evaluation of interim surplus criteria under this FEIS is not intended to establish shortage criteria for the operation of Lake Mead.  However, it was necessary to include some shortage criteria in the model simulations to address concerns related to low Lake Mead water levels.  The selected Lake Mead level protection assumptions were applied to the model to facilitate the evaluation of the baseline conditions and surplus alternatives. 



8: As discussed in the purpose and need, the purpose is to provide "a greater degree of predictability" of when surplus water is, or is not, available.  Reclamation agrees that some of the interim surplus criteria alternatives would facilitate California's reduction of its water use to 4.4 maf.  However, this is not the primary purpose.  As noted in Section 2.3, the interim surplus criteria would terminate at the end of the 15-year period.  In the absence of subsequently specified criteria, surplus determinations would be made as is currently done, as part of the AOP process.  Section 1.4.1 discusses the termination of the interim surplus criteria prior to the end of 15 years.
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COMMENT LETTER

Ms. Jayne Harkins
September 8, 2000
Page 3

is particularly disturbing to note in paragraph S.4.4 of the DEIS that the “Secretary may choose 10
terminate the interim criteria and revert to the current method” if California fails to meet its
goals. We believe the commitment to terminate the interim criteria must be an enforceable
agreement among the states and the Department of the Interior, not a purely discretionary action
on the part of the Sceretary.

As the single largest contract holder for Arizona’s share of Hoover B power, we arc interested in
the impacts of interim criteria on the long term trends of Hoover power production. The model
studies indicate, as expected, that in all scenarios increasing demands for water supply will lower
reservoir levels and the resulting loss of power head will reduce generation. In analyzing the
various alternatives, the DEIS compared the changes in hydropower production on a regional
basis, noting that the hydropower provides only 3.6% of the region’s resources. It would be
more helpful if the impacts were noted on the specific group of federal hydropower contractors.
This would be more consistent with the analysis of the economic impacts on pumping costs for
the SNWA or the economic impact analysis on recreation facilities at Lake Mead and [Lake
Powell.

The DEIS is quite detailed. We question some of the modeling assumptions used, particularly
the surplus demand schedule, but will not offer any specific comments. We believe adequate
comments on modeling concerns were raised at the modeling workshop conducted by
Reclamation.

We disagree with the analysis of the impact of shortages. On page 3.4-5, the DEIS states that
shortages will impact agricultural water use and recharge initially, then M&I use later. We
believe shortages will impact Indian use if current settlement discussions result in non-Indian
agriculture being reallocated for Indian use. In addition, some Indian agricultural water is
shorted before M&I. Whilc there is more detail included in Tables 3.14-3 and 3.14-4, there is
some confusion because both Tables have the same title. We believe Table 3.14-4 should be
titled . .. With GRIC . .. Inany case, it doesn™t appear the assigned shortages are consistent with
our intcrpretation of current priorities or with the priority scheme developed in the GRIC
settlement discussions.

CAWCD believes that the DEIS improperly considers the impacts in Mexico from Reclamation’s
actions in the United States. In general, there is a strong presumption against the extraterritorial
application of U.S. laws. The courts have held that NEPA, in particular, should not be applied
outside the United States, in part because of potential conflicts with foreign policy and trcaty
matters. That is especially true here, given the 1944 treaty with Mexico.

The CAWCD supperts the comments offered by the Arizona Department of Water Resources
and intends these comments to complement and supplement their comments.

RESPONSES

9: Comment noted. Reclamation believes that the level of analysis for energy resources
presented in the EIS appropriately identifies the potential effects of interim surplus criteria.

10: The water depletion schedules used in DEIS for the modeling of the baseline conditions
and surplus alternatives were revised and updated by the Basin States for the FEIS. The
individual states developed these revised schedules in coordination with Reclamation, the
various Colorado River water contractors, Indian Tribes and local agencies. A summary of the
updated Upper and Lower Division depletion schedules are presented in Attachments H and K
of the FEIS, respectively.

11: The modeled Colorado River water deliveries under the baseline conditions and surplus
alternatives assumed that all Arizona shortages would be absorbed by the Central Arizona
Project. Reclamation acknowledges that under the current priority framework, there would be
some sharing of Arizona shortage between the Central Arizona Project and other Priority 4
users. However, the bases or formula for the sharing of Arizona shortages is the subject of
current negotiations and as such, could not be adequately modeled for the FEIS. The water
supply conditions modeled for the FEIS were used to evaluate the relative differences in water
deliveries to each state under baseline conditions and the surplus alternatives. The normal,
surplus and shortage condition water depletion schedules modeled in the FEIS are consistent
with the depletion schedules prepared by the Basin States for this purpose.

12: The applicable guidance appears to be contrary to your comment. EO 12114,
Environmental Effects Abroad of Major Federal Actions, 44 FR 1957, 1979 WL 25866 (Pres.)
requires that federal agencies "... consider the significant effects of their actions on the
environment outside the U.S., its territories and possessions,..." Recent CEQ guidance for
transboundary impacts, dated July 1,1997, appears consistent with the approach in the
Executive Order.

13: Comment noted.
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9:  Comment noted.  Reclamation believes that the level of analysis for energy resources presented in the EIS appropriately identifies the potential effects of interim surplus criteria.







10:  The water depletion schedules used in DEIS for the modeling of the baseline conditions and surplus alternatives were revised and updated by the Basin States for the FEIS.  The individual states developed these revised schedules in coordination with Reclamation, the various Colorado River water contractors, Indian Tribes and local agencies.  A summary of the updated Upper and Lower Division depletion schedules are presented in Attachments H and K of the FEIS, respectively.

11:  The modeled Colorado River water deliveries under the baseline conditions and surplus alternatives assumed that all Arizona shortages would be absorbed by the Central Arizona Project.  Reclamation acknowledges that under the current priority framework, there would be some sharing of Arizona shortage between the Central Arizona Project and other Priority 4 users.  However, the bases or formula for the sharing of Arizona shortages is the subject of current negotiations and as such, could not be adequately modeled for the FEIS.  The water supply conditions modeled for the FEIS were used to evaluate the relative differences in water deliveries to each state under baseline conditions and the surplus alternatives.   The normal, surplus and shortage condition water depletion schedules modeled in the FEIS are consistent with the depletion schedules prepared by the Basin States for this purpose.

12:  The applicable guidance appears to be contrary to your comment.  EO 12114, Environmental Effects Abroad of Major Federal Actions, 44 FR 1957, 1979 WL 25866 (Pres.) requires that federal agencies "... consider the significant effects of their actions on the environment outside the U.S., its territories and possessions,..." Recent CEQ guidance for transboundary impacts, dated July 1,1997, appears consistent with the approach in the Executive Order.

13:  Comment noted.
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In summary, CAWCD can support the 7-Basin States’ Proposal with: 1) a stronger enforcement
mechanism in the event that California does not comply with its 4.4 MAF plan; 2) enforceable
commitments for California’s reparation for increased watcr supply shortages; and 3) a
commitment to develop more specific supply/demand shortage criteria similar to the 602(a)
criteria used for Lake Powell in the future.

Sincerely,

{(/\ David S. “Sid” Wilson, Jr.
General Manager
jlm
G:idataigmidozier8-24-interimeriteriarpt.tr.wpd
a01.06
cc: Rita Pearson, ADWR
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COACHELLA VALLEY WATER DISTRICT

POST OFFICE BOX 1058 * COACHELLA, CALIFORNIA 92236 » TFL EPHONE (760) 398-2651

SRECTORS 07 C

TELLIS CODEKAS PRESIDENT “MDMAS E. _EVY, GENERAL WANAGER C1IST EKGINEER
FUSSELL KITAFARA, V152 PRESIDERI BERNAADINE SJTTOW, i
JOHN % MCIACDEN OEN McCOOK, ASSISIANT GINT AGEF
JOHN P POREL.. . September 8, 2000 REOWINE 34D SHFRF e

PETER NELSON

“Filé: 0023139
SEP 11 20003060315
i

Jayne Harkins, BCO0-4600 Lo o e
U.S. Department of the Interior AR 1@ Fg(/f’ﬂﬂ
fome e b ol

Bureau of Reclamation

Lower Colorado Regional Office !

Post Office Box 61427 AT
Boulder City, Nevada 89006 Co

Dear Ms. Harkins: ) '. :

This letter is in response to your transmittal of the draft Environmental Impact Study for the

Colorado River Interim Surplus Criteria. The district values the opportunity to comment on

this document.

Our comments are detailed in the enclosed Attachment A.

If you have any questions please call Robert Robinson, resource engineer, extension 424.

Yours very truly,

M
a\ﬂTom Levy

General Manager-Chief Engineer

Enclosure/1/as

RAR;jl\eng\resource'2000tharkins

TRUE CONSERVATION
USE WATER WISELY

RESPONSES
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Interim Surplus Guidelines Coachella Valley
Water District

ATTACHMENT A

1. Page 1-21, Section 1.4.1 California Colorado River Water Use Plan
(4.4 Plan)

The Bureau of Reclamation implies that Interim Surplus guidelines will be in
place prior to implementation of the 4.4 Plan and its associated settlement
agreement quantifying the third, fourth, fifth and sixth priority California
Colorado River water contractors.

These comments are submitted with the understanding that the issues outlined
in Quantification Settlement Agreement will be resolved on the time table set

1 by the Secretary of the Interior. The district reserves the right to modify and
add to these comments in the event progress does not proceed according to
the agreed upon time table; it being understood that lack of progress on the
Quantification Settlement Agreement would materially change the scope and
impact of the proposed Interim Surplus Guidelines.

2. Page 2-5, Section 2.3 Last Paragraph

One of the difficulties in administering Colorado River water rights among the
California Colorado River contractors is the unquantified nature of the
priority system contained within federal contract. The priority system
implicitly redefines Colorado River water, not as a private commodity subject
2 to private sale under a fres enterprise system, but as a managed commodity
restricted to a specific service area and subject to reasonable and beneficial
use. The Description of Alternatives does not describe the duty of the
Secretary to actively enforce his contracts by ascertaining the reasonable and
beneficial use of water by each contracting party.

Page-1

RESPONSES

1. Comment noted.

2: The Secretary's responsibilities in administering the river system and water delivery
contracts are addressed in Chapter 1. For further information regarding reasonable and
beneficial use and Reclamation's authority, see response to 56-29.
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2:  The Secretary's responsibilities in administering the river system and water delivery contracts are addressed in Chapter 1.  For further information regarding reasonable and beneficial use and Reclamation's authority, see response to 56-29.
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Interim Surplus Guidelines Coachella Valley
Water District

3. Page 3.4-6, 3.4.3.3 State of California, Law of the River

One of the difficulties in federal oversight of California’s use of Colorado 3: We note your comment and have added a third paragraph under Section 3.4.3.3 to add
River water has been a priority system which allows water to cascade from more details on the California priority system.
3 one priority to another. In order for such a priority system to work, the

locations where Colorado River water can be used in California must be
limited to a highly detailed, specific service area. Without a specific area
limitation, the priority system outlined by federal contract would not work. A
description of this difficulty needs to be included between the sentence
describing the Law Of The River and the 1964 Supreme Court Decree.

233and234

The establishment of Tiers 1 through 3 for the both the Six States Surplus 4: Comment noted.
Alternatives and the California Surplus Alternatives are a defacto

4 rearrangement (Attachment D page7, Attachment E page A-5) of the

Califomnia priority system. This rearrangement does not take place until

execution of the Quantification Setttement Agreement which is a key element

of the ‘California 4.4 plan. The CVWD agrees with the combination approach

taken including both water transfers and multi-tiered surpluses .

More importantly, wording should be included stating that unilateral 5: Comment noted. No transfers of California Colorado River entitements may occur without

implementation of the Surplus Guidelines by the Bureau of Reclamation the approval of the Secretary of the Interior. Mere determination of the operational criteria for

without the combined implementation of the Quantification Settlement surplus condition pursuant to the LROC favor no particular party in any state. Surplus waters
5 Agreement and 4.4 Plan would favor one party at the expense of another are distributed in accordance with Article 11(B)2 of the Decree unless other voluntary

party. i.e. a higher priority agricultural water contractor will be able to divert arrangements among the parties are in place.

additional Colorado River water while transferring water outside of the

existing priority system.

4. Page 3.4-19,3.4.4.2 State of California

The runs incorporating multi tiers and water transfers change the priorities 6: We note your comment and have revised the first paragraph under Section 3.4.4.2, to
among the California Colorado River water contractors (Attachment G address the transition period.

schedules).

Wording should be inserted that the computer model contains the assumption
that guideline implementation has a “transition” period allowing for the
orderly movement from the existing priority system to the interim system.

Page-2
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3:  We note your comment and have added a third paragraph under Section 3.4.3.3 to add more details on the California priority system.








4:  Comment noted.







5:  Comment noted.  No transfers of California Colorado River entitlements may occur without the approval of the Secretary of the Interior.  Mere determination of the operational criteria for surplus condition pursuant to the LROC favor no particular party in any state. Surplus waters are distributed in accordance with Article II(B)2 of the Decree unless other voluntary arrangements among the parties are in place.




6:  We note your comment and have revised the first paragraph under Section 3.4.4.2, to address the transition period.

B-E
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Interim Surplus Guidelines Coachella Valley
Water District

5. Page 3.16-1, Section 3.16-2 Methodology

The waters of the Colorado, once delivered, are the exclusive property of
Mexico. The Bureau of Reclamation in extending the scope of the
Environmental Impact Statement beyond the United States implies an

7 extension of federal authority into a foreign country whose courts and laws do
not recognize that authority. This document, if it is to include discussions on
impacts in Mexico, must be reviewed and approved by the U, S, State
Department prior to publication. If the review and approval of the State
Department is not secured, Section 3.16 Transboundary Impacts must be
deleted.

6. Page 4-1 Cumulative Tmpacts, second paragraph regarding intrastate water
transfers.

Because the California priority system is a relative system of water allocation,
any project or agreement between two parties with differing priorities will
have impacts on other intermediate priorities. Therefore a guiding principle
8 in the Quantification Settlement negotiations has been that implementation of
the Quantification Settlement Agreement will occur all at once. i.e. all
elements combined as one package and no single clement being implemented
outside the Quantification Settlement Agreement. The cumulative impacts
section should contain wording indicating that the Interim Surplus Guidelines
are both a condition precedent of the Quantification Settlement Agreement,
and an integral part of the California Colorado River Water Use Plan.

Page-3

RESPONSES

7: Nothing in the DEIS implies an extension of U.S. federal authority into Mexico, nor could it.
The US Section of the International Boundary and Water Commission (USIBWC) is a
cooperator in this EIS process. As such, the USIBWC had an opportunity to review and
comment on the DEIS and this FEIS prior to public availability. Accordingly, we decline the
request to delete Section 3.16.

8: The purpose and need of the proposed action is to provide more specific surplus criteria
and increased predictability with regard to surplus determinations. Reclamation is preparing a
separate NEPA document to consider the Secretarial Implementation Agreements associated
with the California Colorado River Water Use Plan.

Section 4.2 has been modified and Reclamation believes that it has appropriately addressed
potential cumulative effects of the proposed action. Reclamation does not believe the
adoption of surplus criteria is a component of the "California Plan," but does believe that
surplus criteria should neither frustrate nor hinder California's efforts to reduce its Colorado
River water use.
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7:  Nothing in the DEIS implies an extension of U.S. federal authority into Mexico, nor could it. The US Section of the International Boundary and Water Commission (USIBWC) is a cooperator in this EIS process. As such, the USIBWC had an opportunity to review and comment on the DEIS and this FEIS prior to public availability.  Accordingly, we decline the request to delete Section 3.16.









8:  The purpose and need of the proposed action is to provide more specific surplus criteria and increased predictability with regard to surplus determinations.  Reclamation is preparing a separate NEPA document to consider the Secretarial Implementation Agreements associated with the California Colorado River Water Use Plan.

Section 4.2 has been modified and Reclamation believes that it has appropriately addressed potential cumulative effects of the proposed action.  Reclamation does not believe the adoption of surplus criteria is a component of the "California Plan," but does believe that surplus criteria should neither frustrate nor hinder California's efforts to reduce its Colorado River water use.
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